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CURRENT TOPICS 


Administrative Tribunals and Compensation 


For nearly five hours before the adjournment on 
2th March, the Commons debated a motion “ that this 
House, taking note that the powers for acquiring land and 
property by compulsory purchase, including the powers for 
compensating those whose rights are thereby affected, differ 
in various respects, requests Her Majesty’s Government 
to give urgent consideration to this matter and to take 
whatever steps may be appropriate to prevent such powers 
from inflicting hardship or injustice upon any of Her 
Majesty’s subjects.’’ Mr. G. LONGDEN, opening the debate, 
gave what the Financial Secretary to the Treasury 
(Mr. HENRY BROOKE) called “‘ an outstanding Parliamentary 
performance."’ The criticisms of the system by _ the 
Donoughmore Committee and by The Law Society and other 
professional bodies, Mr. Longden said, had proved in vain, 
or partly in vain. He gladly acknowledged his debt to the 
booklet on ‘‘ Rule of Law,’’ recently published by the Inns 
of Court Conservative and Unionist Society. Some sugges- 
tions, which he said he had not invented, but merely 
summarised, were (1) that all whose rights and amenities 
were threatened should be informed well in advance ; (2) the 
tribunals or inspectors should be chosen from a panel to be 
appointed by the Lord Chancellor; (3) the views of all the 
Ministries concerned should be made known in advance to 
the parties interested and should be subject to cross- 
examination ; (4) the objector must always be allowed the 
right of professional assistance ; (5) all relevant documents 
should be disclosed to the tribunal; (6) there should be a 
tight to subpeena witnesses, subject to safeguards for privilege ; 
(7) inspectors’ reports should be available to objectors ; 
(8) the Minister should give reasons for dissenting from the 
inspector’s recommendations ; (9) the Minister’s decision 
should state under what power it is made; (10) the inquiry 
should be held promptly and the decision given promptly. 
Like the authors of ‘“‘ Rule of Law,”’ he suggested the setting up 
of a permanent administrative appeal tribunal. He added 
that The Law Society’s suggestion, made in March, 1953, 
should be accepted by the Government. It was that local 
authorities should be prohibited from reselling compulsorily 
acquired land at an enhanced price, and should be compelled 
to offer it back to the original vendor at the original price, 
if they do not want it. As to compensation generally, 
Mr. Longden was in favour of a basis of fair market value 
at current rates. 


Bad Law and Hard Cases 


THE two opposing points of view put in the debate 
can respectively be summarised: (1) bad law makes hard 
cases, and (2) hard cases make bad law. Mr. LONGDEN, 
Mr. DEREK WALKER-SMITH, Sir FRANK MEDLICOTT and others 
put forward the former point of view. The whole business 
of compulsory purchase of land, Sir Frank Medlicott said, 
had become “‘ cluttered up and confused by such legal and 
political arguments that we have taken away from the citizen 
the basic right of knowing where he stands.’’ For the 
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opposing view, Mr. PaGEeT argued that a great many of the 
decisions were policy decisions and not judicial. He believed 
that the Government should not abandon the system of 
debate and go over to a bastard system of judicial inquiry, 
which could involve great expenditure and enormous delay. 
Mr. GEORGE Brown thought that if we put the proposed 
scheme into operation we should be no better off because, 
however long-winded the procedure, someone would always 
feel that something had been taken from him of which he 
had greater need than others. He said that the argument 
that there was something about a court of justice which 
made it better able to look after the rights of citizens than the 
House of Commons struck at the whole basis of Parliamentary 
democracy. His view was that market value becomes 
inflated when there is any question of compulsory acquisition. 
Mr. THORNTON-KEMSLEY was not sure that this was true, 
but said that, if it was, the remedy was to insert in the new 
legislation the kind of provision which exists in s. 51 (3) of 
the 1947 Act, which says that, where land is designated for 
compulsory acquisition and is so acquired, no account shall 
be taken in assessing the value of the land of the fact that 
it was designated. The FINANCIAL SECRETARY TO THE 
TREASURY, answering for the Government, said that the 
search for perfect justice never ends, but that the Minister 
must take the final decision, which is a political decision. 
As to the proposal that the Lord Chancellor should appoint 
a panel, it was important that the inspector should be 
thoroughly well versed in his subject. As to the basis of 
compensation, they should give the 1954 Act time to operate. 
Market value was not a perfect, though an attractive, solution, 
and the Lord Chancellor had said that it had serious short- 
comings. The Government would study carefully everything 
which had been said in the debate. 


Conveyance by Surviving Joint Tenant 


On a sale by a survivor of joint tenants of land on the 
basis that he is solely and beneficially interested, is it safe 
for a purchaser to take a conveyance from such survivor 
alone or should the purchaser require another trustee for 
sale to be appointed? This question, which has long been 
a source of doubt among conveyancers, is referred to in a 
note in the April issue of the Law Society’s Gazette. The 
danger against which the purchaser requires protection is 
the possibility that the joint tenancy may in the past have 
been severed, and the note points out that a recital to the 
contrary in the conveyance or a statutory declaration by 
the vendor would not be any protection if in fact there had 
been a severance. The amendment to s. 36 (2) of the Law 
of Property Act, 1925, contained in the Schedule to the Law 
of Property (Amendment) Act, 1926, merely provides that 
“nothing in this Act affects the right of a survivor of joint 
tenants, who is solely and beneficially interested, to deal 
with his legal estate as if it were not held on trust for sale,’’ 
and a surviving joint tenant selling under this provision can 
only make title subject to equities affecting the land. 
Accordingly, says the Gazette, as a matter of good con- 
veyancing practice, it is recommended that for the due 
protection of the purchaser an additional trustee for sale 
should be appointed. This can easily be done in the 
conveyance itself, and a separate deed is not necessary. 


Advertising Winding-up Petitions 


THE London newspaper strike has posed practical problems 
in a good many spheres of activity, and lawyers no less than 
bookmakers and investors are having to accommodate them- 
selves to a newspaperless metropolis. Already, it is reported 
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in the Manchester Guardian (5th April), three winding-up | 


petitions were heard on 4th April by VatsEy, J., although 
they had not been fully advertised as required by r. 28 of 
the Companies (Winding-up) Rules, 1949. Under that rule, 
petitions respecting companies whose registered office is 
within ten miles of the Royal Courts of Justice must be 
advertised, inter alia, in one ‘London daily morning 
newspaper.’’ According to the Press report, the learned 
judge said that if the dispute continued for any length of 
time it might be necessary to approach the Lord Chancellor 
to see whether some special rule ought to be made. Important 
daily newspapers with London editions might come within 
the description of a London daily morning newspaper, or it 
might be open to the court to direct that they should be 
regarded as coming within the rule. Winding-up orders 
were made in two of the petitions, and the third was adjourned. 


Mitigation of the Damage 


A MITIGATION of the absence of newspapers has been the 
fact that time has been made available for less ephemeral 
literature than the dailies, even if that has meant, as B.B.C. 
observers have informed us, that some men have turned to 
the perusal of women’s weeklies. There are, however, 
some railway routes on which passengers have not been 
ashamed to produce really good books from their handbags 
and brief cases. The only good books which we have not 
seen on the train, we must sorrowfully remark, are law reports 
and legal text-books. Perhaps it is their physical weight 
which deters lawyers from dragging them home to brush up 
their law. Or are they so busy browsing on the facts of 
their own cases that they expect to reach solutions of their 
problems without resort, save in extremity, to the wisdom 
of the past ? Their hardship, so far as legal news is concerned, 
is that they have to wait until the end of the week for their 
favourite law newspaper to report decisions, instead of reading 
about them in the Press on the day after they are given. 
Very occasionally one is able to cite in court a decision of 
the Court of Appeal reported in The Times of the same day. 
The injury to the administration of justice thus created by 
the absence of The Times may be mitigated by the absence 
of additional complications from cases which are quite difficult 
enough. It cannot be said of lawyers that, like sailors, they 
don’t care, for they are both citizens and guardians of the 
rights of citizens; and they care for civil liberties more deeply 
than most. 


Welsh in the Preliminary Examination 


MemBeErRs of the Chester and North Wales Law Society, at 
their annual meeting at Chester on 30th March, expressed 
the view that further representations should be made to the 
Master of the Rolls with a view to having Welsh made an 
optional subject in the preliminary examination. Mr. CyRIL 
O. Jones, solicitor, of Wrexham, said that evidently the 
Master of the Rolls had not considered Welsh to be a cultural 
subject when he decided against including it. It was accepted 
as such by the universities and the medical and dental 
professions. It would be useful for solicitors who practised 
in those parts of Wales where the language was used. 
Mr. A. O. Bevan, of Nantwich, said he was surprised that 
the Master of the Rolls had turned down the inclusion of 
Welsh in the preliminary examination. He agreed with 
Mr. Jones that strong arguments for the inclusion of Welsh 
should again be put before the Master of the Rolls. Perhaps 
at a time when a memorial to the greatest of all Welsh 
solicitors, the late Earl Lloyd George, is being planned, 
it is appropriate to reconsider the question. 
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Witn1n the next few months local authorities (with the 
exception of those few who have already done so) will be 
forwarding to the Minister of Housing and Local Government 
their proposals for slum clearance, pursuant to s. 1 of the 
Housing Repairs and Rents Act, 1954. These proposals 
will be in very general terms—the form they will take has 
been specified by the Minister in Circular 55/54—giving a 
mere list of numbers of houses in the local authority’s district 
under various categories, and in respect of which different 





types of statutory action are proposed to be taken. When 
‘the Bill that became the 1954 Act was before the House of 


© ‘Commons, the clause that is now s. 1 (5) was criticised, as 
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this requires a copy of the local authority’s proposals under 
\the section to be made available for public inspection, and 
it was feared that the public scheduling of particular houses 
would prejudice the owners. It now appears that such 
fears are groundless, and there seems very little point in 
ay owner of property inspecting the proposals, as he would 
not be able to find out anything regarding his own property. 
Indeed the formulation of proposals under s. 1 will give rise 
to difficulties for property owners and prospective purchasers 
of sub-standard houses—or of certain houses which are 
themselves quite sound, but which may eventually be included 
ina clearance area on account of the bad condition of neigh- 
bouring property. It does not seem that the local authority 
would be justified in disclosing, in reply to the question 
in the Standard Enquiries of the Local Authority) ‘‘ Are 
there any outstanding notices, statutory or informal ?’’, the 
fat that the property has been included in the count of 
houses which are considered unfit for human habitation and 
aitable for slum clearance proposals for the purposes of 
s 1 of the 1954 Act—unless definite action has been 
ommenced in respect of that property. The proposals 
ask for estimated numbers only, and no local authority will 
te likely to commit themselves before a detailed inspection 
has been made. If the owner or purchaser is suspicious of 
the particular property he should endeavour to obtain as 
much information as possible as to the local authority’s 
intentions, and then obtain technical advice on the condition 
ofthe property. 

Apart from action under the Town and Country Planning 
Acts—for a development plan may designate an area of 
obsolete development as being subject to compulsory 
aquisition by the local housing authority—the local authority 
may deal with a particular property in two different ways, 
“ther by including it in a clearance area under Pt. III of the 
Housing Act, 1936 (as amended by the 1954 Act), or by 
treating it as an unfit house under Pt. II of the 1936 Act, and 
these two procedures merit separate consideration. 





A. Clearance Areas 

A clearance area must satisfy s. 25 of the 1936 Act—it 
Tust have a continuous boundary line or lines, say the 
Ministry (and their views are important, as the Minister has 
0 approve the action, whatever it may be, subsequently 

en by the local authority) in Circular 75/54, and it must 
clude some houses ; other buildings may be included only 
here ‘‘ by reason of their bad arrangement or the narrowness 
t bad arrangement of the streets they are dangerous or 
jurious to the health of the inhabitants of the area.”’ 

Once a clearance area has been declared, the local authority 
lust proceed to take action to secure the clearance of the 
ea by one or more of methods (a) and (5), below. This is 
bduty, but it is not clear that the courts would in fact enforce 
| by a mandamus: see on a similar provision in a different 
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context R. v. Epsom U.D.C. ; ex parte Course (1912), 76 J.P. 
389. The methods referred to are as follows :— 


(a) by ordering the demolition of the buildings in the 
area; Or 

(6) by purchasing the land and themselves demolishing 
the buildings. 

The 1936 Act does not expressly provide that these two 
procedures shall be mutually exclusive, and it seems that 
the local authority may decide to acquire part of the land 
comprised in the clearance area, and make a clearance order 
(or orders) in respect of buildings on other parts of such land. 
Clearance orders are subject to the confirmation of the 
Minister, and if objection is made thereto, the Minister has 
to hold either a public inquiry or a private “ hearing ’’ (1954 
Act, Sched. I, para. 2 (1)). Once a clearance order has 
become operative, it is the duty of the local authority under 
the 1936 Act to enforce demolition of all the buildings, but 
under the 1954 Act this can now be postponed in the following 
circumstances :— 

(i) If the order had been made (not confirmed) before 
30th August, 1954, and the particular house is considered 
to be ‘‘ capable of providing accommodation of a standard 
which is adequate for the time being ’’ the local authority 
may grant to the person who, but for the closing order, 
would be entitled to authorise the occupation of the house, 
a licence permitting the temporary occupation of the 
house (1954 Act, s. 6). Such a licence would normally 
impose conditions as to maximum rent and the state of 
repair to be maintained—the number of persons who may 
be permitted so to occupy the house may also be specified, 
but it does not seem that the local authority would be 
entitled to select or nominate the tenants. 

(ii) If a special provision has been included in the 
clearance order (made after 30th August, 1954: for 
precedent, see Form 13a in the Housing (Form of Orders 
and Notices) (Amendment) Regulations, 1954) to the 
effect that demolition shall be postponed until the local 
authority determine that ‘ the house is no longer required 
for use for housing purposes.’’ Such a provision may be 
included only when the local authority are ,satisfied that 
they have acquired, or will acquire, a tenancy of the house 
such as will enable them to use it for housing purposes 
such a tenancy would have to be acquired by agreement 
as the authority are not given any compulsory powers to 
secure a tenancy: see 1954 Act, s. 4. j 
If the authority decide to acquire land comprised in a 

clearance area, they may do so by agreement, or they may 
be authorised by the Minister to acquire compulsorily— 
although the procedure is almost identical, it should be noted 
that where the acquisition is for the purposes of Pt. III of 
the 1936 Act, the procedure of the First and Second Schedules 
to the 1936 Act, and not that of the Acquisition of Land 
(Authorisation Procedure) Act, 1946, applies to the case. 
Under the 1936 Act, once the authority have acquired the 
land, they are required to secure the demolition of the buildings 
thereon, but now in such a case they may postpone the 
demolition of— 


(i) any houses which are or can be rendered capable of 
providing accommodation of a standard which is adequate 
for the time being (1954 Act, s. 2 (1)) ; 

(ii) any house which is required for the support of a 
house retained for such temporary accommodation 
(tbid., s. 2 (3)); or 

2 
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(iii) any house in respect of which there is some special 
reason why it should not be demolished—this reason being 
connected with the exercise of the local authority’s powers 
in this respect (ibid.). 

Where the authority have postponed the demolition of a 
house under (i) above, they may postpone enforcing the 
demolition of any buildings (other than houses) within the 
clearance area (ibid., s. 2 (2)). 

In addition to purchasing land actually comprised in the 
clearance area the local authority may acquire by agreement, 
or may be authorised to acquire compulsorily :— 


(i) Land which is surrounded by the clearance area 
and the acquisition of which is reasonably necessary for 
the purpose of securing a cleared area of convenient shape 
and dimensions (1936 Act, s. 27). 

(ii) Any adjoining land the acquisition of which is 
reasonably necessary for the satisfactory development or 
user of the cleared area (7bid.). 

(iii) Land within the clearance area which is already 
the subject of a clearance order made before 30th August, 
1954 (1954 Act, s. 2 (4)). 


B. Individual Unfit Houses 


The powers of the local authority to deal with single houses 
are contained in three main sections of Pt. II of the 1936 
Act—s. 9 (repairs), s. 11 (demolition) and s. 12 (closure). 
Section 9 is scarcely slum clearance, as here the life of the 
house is preserved, and if the notice specifies a considerable 
amount of extraordinary repairs to be carried out it may be 
worth the owner’s while to inquire whether the authority 
would be prepared to make an improvement grant in respect 
thereof under Pt. II of the Housing Act, 1949 (the definition 
of ‘improvements ’”’ in s. 36 (1) thereof includes works of 
repair other than “ordinary repair’’)—and possibly an 
advance may be available under s. 4, zhid. It should be 
noted that the repairs that may be required under s. 9 are 
such as would render the house fit for human habitation, as 
defined by s. 9 of the 1954 Act, and this may mean a great 
deal more than what is ordinarily understood by repairs as 
between landlord and tenant; for instance, at least one county 
court judge has recently approved the inclusion in a “‘s. 9 
notice’’ of an item requiring the provision of a properly 
ventilated food store in lieu of an internal cupboard. 


If the local authority are of the opinion that the house is 
not capable of being repaired at reasonable expense, they 
should operate s. 11 of the 1936 Act, which procedure is 
set in train by a “ time and place ’’ notice inviting the person 
having control of the house, and any owner thereof, to attend 
before the local authority (or their appropriate committee) 
and be heard on the matter. If the local authority decide 
to proceed with the matter they may— 

(a) make a demolition order (see below on the procedure 
whereby such an order may be enforced): this is the 
normal procedure contemplated by s. 11 of the 1936 Act 
itself ; 

(b) make a closing order in lieu of a demolition order, 
where they consider it would be inexpedient to make a 
demolition order, having regard to the effect of the 
demolition of that house upon any other house or building 
(Local Government (Miscellaneous Provisions) Act, 1953, 
s. 10 (1)); 

(c) purchase the house compulsorily or by agreement 
for temporary accommodation (Housing Repairs and Rents 
Act, 1954, s. 3) ; 


(d) if the house is of historic or architectural interest, 
make a closing order in lieu of a demolition order (Housing 
Act, 1949, s. 3) ; 

(e) accept an undertaking from an owner or mortgagee 
of the house to the effect that ecther he will within a specified 
period carry out such works as will in the opinion of the 
authority render the house fit or it shall not be used 
for human habitation until the authority, being satisfied 
it has been rendered fit, cancel the undertaking (Housing 
Act, 1936, s. 11 (3)). It should be noted that an under. 





taking accepted in any other terms cannot have any legal 
effect under the Act, and therefore only undertakings | 
falling within the section can be enforced by the local | 
authority (by making a demolition order on breach, and/or 
prosecuting under s. 14 of the 1936 Act) and moreover, 
it is only such undertakings that will entitle the owner to 
claim exemption from the Rent Acts as to obtaining 
possession under s. 156 of the 1936 Act. 


Once a demolition order has been made and _ become 
operative (see s. 15 (5) of the 1936 Act), the local authority 
were required under s. 13 of the 1936 Act to secure the 
demolition of the house, either by persuading the owners to 
comply with the terms of the order, or by demolishing the 
house themselves in default. Now, however, the authority 
have the following further alternatives open to them :— 


(a) If the order was made prior to 14th August, 1953 
they may revoke the demolition order and make a closing 
order, where they consider it is inexpedient that the house 
should be demolished having regard to the effect of the 
demolition of that house on any other house or building 
(Local Government (Miscellaneous Provisions) Act, 1953, 
s. 11 (2)). 

(b) Where an owner makes proposals for the recon- 
struction of the house, the local authority may extend the 
period within which the house is required to be demolished, 
and ultimately revoke the demolition order (Housing 
Repairs and Rents Act, 1954, s. 5). 

(c) Where the demolition order was made _ before 
30th August, 1954, the local authority may licence the 
temporary accommodation of the house, as they may in 
the case of a house subject to a clearance order (see above 
and 1954 Act, s. 6). 

If the authority decide to operate under s. 12 of the 1936 
Act, the procedure is very much the same as it is for demolition 
orders, and the authority will have no option but to make 4 
closing order. If a closing order has been made under the 
1953 Act (see above) the authority may subsequently revoke 
it and make a demolition order (1953 Act, s. 10 (3)). 
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General Observations 


Practitioners whose clients own property which is, or i§ 
threatened to become, subject to slum clearance action, will 
be well advised to discuss the matter fully with the advisers 
of the local authority at as early a stage as possible. In 
most cases the authority will be reluctant to demolish property 
which has any potential life left, unless demolition is essential 
for some re-development scheme. Assistance may be forth 
coming from the authority in the matter of re-housing 0 
tenants (there is a legal obligation to re-house if the authority 
are operating under Pt. III of the 1936 Act, but not if the} 
are dealing with single houses under Pt. II), by making 
improvement grants, or by advances under s. 4 of the 1M 
Act. Where s. 11 of the 1936 Act is used, the ‘“ undertaking 
procedure may enable the owner to make some use of th 
house—e.g., as a store or garage. 
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Throughout the Housing Acts the expression “fit for 
human habitation’’ appears. This—or rather the comple- 
mentary term “ unfit ’’—is explained in s. 9 of the 1954 Act, 
and on occasion it may be possible to persuade a court (on 
an appeal under s. 15 of the 1936 Act), or an inspector, that 
a particular house is not “ unfit’’ within that definition— 
by the very preciseness of the definition the statute has 
given more scope for legal argument. It should be remem- 
bered in this context that, although s. 9 of the 1954 Act is 
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expressed to apply for ‘‘ any of the purposes of the principal 
Act ’’—i.e., the 1936 Act—Pt. I of the 1954 Act and the 1936 
Act are to be construed as one (1954 Act, s. 22 (3)). 

If a practitioner is acting for a client whose house has been 
acquired compulsorily under Pt. III of the 1936 Act, there 
is a possibility of claiming extra compensation in respect of 
the acquisition where it can be claimed that the house is a 
‘“ well-maintained house "’ under s. 42 of the 1936 Act. 


1G. 


ATTEMPT TO STOP UP LONDON HIGHWAY 


CERTAIN jurors recently summoned to attend the County 
of London Sessions and there to decide issues between the 
Queen and defendants or prisoners were a little astonished, 
one day, to find that the parties to a dispute submitted to 
them were seven Thames watermen and a metropolitan 
borough council. But, if the contingency was not covered 
by the solemn words of their summonses, it was provided 
for by s. 35 of the Highway Act, 1835: ‘‘ In case of such appeal 
the justices at the said quarter sessions shall, for the purpose 
of determining whether . . . the public highway so intended 
to be stopped up . . . is unnecessary, or whether the said party 
appealing would be injured or aggrieved, impannel (sic| a 
jury of twelve disinterested men out of the persons returned 
to serve as jurymen at such quarter sessions; and if, after 
hearing the evidence produced before them the said jury 
shall return a verdict . . . that the public highway so intended 
to be stopped up . . . is unnecessary, or that the party appealing 
would not be injured or aggrieved, then the said court of 
quarter sessions shall dismiss such appeal; .. . but if the 
said jury shall return a verdict that . . . the highway so 
intended to be stopped up . . . is not unnecessary, or that the 
party appealirg would be injured or aggrieved, then the said 
court of quarter sessions shall allow such appeal .. .”’ 

It is, of course, rare nowadays for anyone to consider the 
stopping up—in the Highway Act sense—of any London 
highway, and the archaic phraseology of the above section, 
with its sudden changes of subject from the impersonal to 
the personal and its double negative, must make application 
somewhat difficult even in districts where it is more often 
invoked. The whole procedure was, indeed, criticised by a 
committee which considered it in 1926 (see 90 J.P. News. 669), 
and a brief examination of the position reveals some unusual 
features. 


As the provisions read, the first step is taken when the 
‘inhabitants in vestry assembled ’’ deem it expedient that 
a highway shall be stopped up and they direct the surveyor 
to apply to two justices to view the same (s. 84). There 
have been divers transfers of functions since 1835 (Public 
Health Act, 1875 ; Local Government Acts, 1888 and 1929) ; 
one metropolitan magistrate can do what two justices are 
required to do (Metropolitan Police Courts Act, 1839, s. 14), 
and the jury may include, or consist of, disinterested women 
(Sex Disqualification (Removal) Act, 1919). The justices, 
if it shall appear on such view that the public highway is 
unnecessary, cause notices to be affixed, to be inserted in 
local newspapers, etc., and issue a certificate stating that 
finding and “‘ the reason why it {the highway] is unnecessary.”’ 
There is authority to show that, besides ocularly viewing, justices 
may make enquiries (R. v. Kent JJ. [1904] 2 K.B. 349). 
The certificate is then lodged with the clerk of the peace 
for the county, whose function it is to read it in open court 
at the next quarter sessions, and to enrol it among the court 
records (s. 85). 


‘ 


It is then that an appeal may be made by complaint, by 
“any person who may think that he would be injured or 
aggrieved ’’ if the highway should be stopped up; and in 
the recent case (Taylor and Others v. Bermondsey Borough 
Council), the highway concerned being a short causeway 
leading to stairs where boats can land and pick up sailors 
and others, the appellants complained of the adverse effect 
which the stopping up would have on their business. 

The justices when viewing and certifying under s. 85 are not 
concerned with this question of private injury or grievance, 
and if no appeal is made a stopping up order is made (s. 91). 
One might therefore expect to find that the jury would be 
asked to consider the alleged injury or grievance only ; but, 
as my opening paragraph shows, this is not the case: both 
the question whether the highway is unnecessary, and that 
whether the party appealing would ‘not be injured or 
aggrieved (not whether he thinks that he would be), are 
submitted to them. But it has been held that a complaint 
that the stopping up would be inconvenient to the parish, 
the appellant not alleging that he thought he would be 
aggrieved, was sufficient to justify the impanelling of a jury 
(R. v. Yeadon (1883), 47 J.P. News. 260). 

The two considerations, necessity and personal grievance 
or injury, appear at first sight to conflict one with another ; 
but it may be that it was not for nothing that the draftsman, 
when expressing the one ground, made “ the highway’ the 
subject of the phrase but made the appellant the subject of 
that dealing with the injury or grievance. We do not, indeed, 
have to cast our memories far back now if we wish to think of 
instances in which deprivation of what was unnecessary might 
occasion injury or grievance ; most of us have grumbled about 
food rations. At all events, the position was examined in 
Walker v. York Corporation [1906] 1 K.B. 724. In this case, 
while both sides agreed that the language was contradictory, 
this was not because the removal of what was unnecessary 
could not aggrieve or injure some individual, but because 
the earlier part of the section ‘“‘ is unnecessary, or whether 
the said party appealing would be injured ’’ reads as if both 
conditions had to be satisfied before an appeal could succeed. 
It was held, however, in view of the clear language of what 
follows “if . . . the jury shall return a verdict that . . . or 
that ’’ a finding that an appellant was aggrieved coupled with 
a finding in favour of the respondents on the other ground 
meant that the order must not be made. In the recent London 
case, the appellants failed to satisfy the jury that the little 
causeway was not unnecessary ; only one of them obtained a 
verdict that he would be injured or aggrieved ; on which, 
his appeal was allowed, and the public highway spared. 
The verdict was characterised as peculiar ; which may have 
been because it is so unusual to find, nowadays, that one 
individual can frustrate the intentions of a public authority. 
It may be that those who have planned the successive town 
planning Acts have overlooked something. R. B. 
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CAN RESTRICTIVE COVENANTS BECOME OBSOLETE ? 


THERE are references in the judgments of the Court of 
Appeal in Simmons v. Pennington & Son (1955) 1 W.L.R. 
183, and p. 146, ante, to restrictive covenants becoming 
“ obsolete ’’ which, taken out of context, may be misleading. 
One part of the case which the plaintiff pleaded was this : 
the plaintiff sold to X certain premises which had for many 
years been used as a shop, and were described as such in the 
particulars of sale. The particulars also stated that the 
premises were subject to restrictive covenants imposed by a 
certain instrument, but not otherwise particularised. In 
fact, the premises were subject to a covenant to use the 
premises as a private house only. X’s solicitors in due 
course asked by way of requisition whether the premises 
were subject to any restriction as to user, and if so, whether 
the restriction had been observed, and in reply the plaintiff’s 
solicitors stated there was a restriction and referred to the 
special condition, and added that there appeared to have 
been breaches of the covenant as to user, but that no notice 
of breach had been served. On receiving this reply, X 
refused to complete, and in litigation between him and the 
plaintiff for recovery of the deposit he was eventually held 
to be entitled so to refuse. Thereupon the plaintiff sued his 
solicitors for damages for negligence, alleging that the aforesaid 
reply implied that the restriction was enforceable and that it 
was negligence on their part to make that representation. 
This action was dismissed by Harman, J., and the Court of 
Appeal upheld this decision. On this decision as a decision 
there is no comment to be made, except (if one may say so) 
that it was obviously right. But certain observations made 
by the learned lords justices do, I think, require some 
explanation. Thus, Denning, L.J., after refe1sing to the 
plaintiff's argument, said this: “I find it very difficult to 
give a satisfactory answer to this argument, but I know there 
must be one, for I am satisfied that the solicitors here were 
not negligent. Let any lawyer put himself in their position. 
They knew that there were some old restrictions on these 
premises which had not been enforced for years. The 
restrictions were in all probability obsolete. It would 
obviously not be right for solicitors, without full investiga- 
tion, to commit the vendor to a warranty that the restrictions 
were obsolete ...’’ To the same effect is a passage from the 
judgment of Hodson, L.J., where he said that the effect of 
the reply to the requisition was to put forward a description 
of the property vitally different from the property which 
had been advertised for sale, and went on to say: “ That 
is the force of the plaintiff's case. He says that the solicitors 
ought to have been alive to this and to have stated that the 
restrictive covenant was obsolete, which was admitted on 
both sides at the hearing ’’ of the purchaser’s action for his 
deposit. And, finally, and, in the particular respect with 
which I am now concerned, more cautiously, Parker, L.J., 
observed that nowhere in the reply was there ‘a plain 
statement, as it is said there should have been, that any 
restrictions as to user were obsolete and unenforceable.”’ 


The dictionary definition of “‘ obsolete’’ is “ gone out of 
use,’’ that is to say, by the passage of time, or by the effect 
of the passage of time on the habits of mankind or a section 
of mankind. But it is extremely doubtful whether a restrictive 
covenant once properly created can ever become obsolete 
inthissense. In Simmons v. Pennington & Son it was, of course, 
unnecessary for the court to examine with any particular care 
this particular aspect of the law relating to restrictive 


covenants, and it is likely that what was meant, or intended 
to be meant, by this expression, was that the restriction in 
question had become unenforceable. 

As to a restrictive covenant which is originally valid and 
enforceable becoming unenforceable, there are, it seems, two 
possible sets of circumstances in which this can happen. 
In the first place it is a defence to an action brought to enforce 
a restrictive covenant to show that the plaintiff has by his 
conduct acquiesced either in the particular breach which has 


been made the occasion of the action or in similar breaches | 


of the covenant. A good example of this rule is Sayers vy. 
Collyer (1884), 28 Ch. D. 103. The plaintiff and the defendant 
were the owners of houses built on plots forming part of an 
estate which had been laid out for building, and each plot 
was entitled to the benefit, and subject to the burden, of a 
covenant that any house built thereon should not be used 
as ashop. In 1879 the defendant started using his house as a 
shop for the sale of beer. The plaintiff's house was only four 
doors away, and he knew of this use of the defendant’s house 
from the start; indeed, for some months he bought beer 
there himself. In 1882 he issued a writ claiming an injunction 
to restrain the defendant from so using his house. It was 
held by the Court of Appeal that he had lost his right to 
enforce the covenant either by injunction or by damages 
through his acquiescence in the defendant’s conduct. The 
cases in which the acquiescence relied upon consists of inaction 
in the past in relation to breaches of covenant similar to that 
with which the defendant is charged, but not on the part of 
the defendant or on the defendant’s land, are not so clear as 
such cases as Sayers v. Collyer, but the principle seems to be 
precisely the same. 

In the second place, it is similarly a defence in such 
proceedings to show that as a result of the action or inaction 
of the plaintiff there has been such an alteration in the 
circumstances that it has become unreasonable for the 
plaintiff to enforce his covenant. This rule was formulated 
in the famous case of Duke of Bedford v. Trustees of the 
British Musuem (1822), 2 My. & K. 552, which is also the 
classic example of its application to particular facts. In 1675 
a predecessor of the plaintiff conveyed a part of his 
Bloomsbury estate to Mr. Ralph Montagu, who in the 
conveyance covenanted with his vendor to erect a mansion 
on this parcel of land and, once the mansion was erected, 
in effect not to build on any part of the gardens surrounding 
the mansion. The mansion was built and became known as 
Montagu House, and Montagu House in due course became 
the British Museum. In the 1820’s the trustees of the museum 
wished to erect new buildings in the grounds of Montagu 
House for the reception and display of the Elgin marbles, 
then lately bought from Greece, and the plaintiff sought an 
injunction to restrain this projected building on the ground 
that it would constitute a breach of the original purchaser's 
covenant. But in the intervening century and a half the 
plaintiff and his predecessors had developed much of the 
Bedford Estate round Montagu House by building. This 
development was not in breach of any covenant, for the 
original conveyance to Mr. Montagu had contained no 
restrictive covenants on the part of the then vendor ; but 
the plaintiff was nevertheless refused an injunction on the 
ground that the conduct of the plaintiff or his predecessors 
had deprived him of all claim to equitable relief. The plaintiff 
was thus left to whatever remedy he might have at law, 
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Now in both of these classes of case, although time may be 
and often is an element (it takes time for the plaintiff to do 
or omit to do something), it is not the principal element : 
the principal element is the activity or inactivity of the plain- 
tiff. In these cases, therefore, if a covenant becomes 
unenforceable, it is incorrect to say of it that it has become 
obsolete, with the suggestion implicit in the use of that word 
that time has been the principal factor in rendering the 
covenant unenforceable. This is brought out by the explana- 
tion of the Duke of Bedford’s case given by Bowen and Fry, 
L.JJ., respectively, in Sayers v. Collyer. The former said that 
this case “did not decide that a contractual obligation 
disappeared as circumstances changed ; but that a person who 
is entitled to the benefit of a restrictive covenant may, by his 
conduct or omissions, put himself in such an altered relation 
to the person bound by it as makes it manifestly unjust for 
him to ask a court to insist upon its enforcement by injunc- 
tion.’’ And Fry, L.J., expressed a similar opinion when he 
said of the rule in the Duke of Bedford’s case that ‘‘it applies 
where an alteration takes place through the acts or permission 
of the plaintiff, or those under whom he claims, so that his 
enforcing his covenant becomes unreasonable.”’ 

It is true that there are cases in which it has perhaps been 
suggested that a change in the circumstances not attributable 
to the acts or omissions of the plaintiff or his predecessors 
(e.g., a general change in the character of the neighbourhood) 
may have a similar effect in depriving a plaintiff of any remedy 
by injunction (and semble, if such a rule exists at all, of all 
rights at law as well—for what rights at law are worth in this 
kind of case, which is probably nothing) ; but this rule has 
never been applied, to my knowledge, to decide a case, and 
its existence is more than doubtful. In Chatsworth Estates 
Co. v. Fewell {1931} 1 Ch. 224, Sir Christopher Farwell, J., 
said that a man cannot be deprived of the benefit of the 
covenants protecting his land merely by the acts or omissions 
of other persons unless those acts or omissions bring about 


Landlord and Tenant Notebook 
‘“ PARAMOUNT 


We are familiar with the expression “ paramount title,”’ 
but ‘‘ paramount occupation,’’ which was used by Denning, 
L.J., in his judgment in Wyatt v. King [1951] E.G.D. 22, 
dfaws attention to the possibility of fine distinctions being 
drawn when applying s. 2 (1) of the Agricultural Holdings 
Act, 1948. 

By that enactment, where a person is granted ‘a licence 
to occupy land for use as agricultural land, and the circum- 
stances are such that if his interest were a tenancy from year 
to year he would in respect of that land be the tenant of an 
agricultural holding,’ then, unless ministerial approval 





_ was obtained in advance, the agreement “‘ shall take effect, 





with the necessary modifications, as if it were an agreement 
for the letting of the land for a tenancy from year to year.” 


In the case cited, the Court of Appeal upheld a county court 
decision that the subsection did not apply to an agreement of 
which the following appear to have been the main features 
(it is a pity, in view of the importance of the point, that a more 
elaborate report is not available): An innkeeper had an 
orchard. He granted a neighbouring farmer the right to 
graze beasts in it, and the right to collect the cider apples. 
He determined the licence, and the farmer set up that it had 
taken effect as if it had been an agreement for the letting of the 
orchard for a tenancy from year to year. 
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such a state of affairs as to render the covenants valueless, 
“so that an action to enforce them would be unmeritorious, 
not bona fide at all, and merely brought for some ulterior 
purpose.’’ But the same case is authority for the view that 
merely to bring an action to enforce a covenant of this kind 
is evidence of bona fides, and it is difficult to think of any means 
of showing that a plaintiff's claim, properly pursued, is 
unmeritorious within this observation, unless the plaintiff has 
attempted blackmail or something like it ; and in that event 
the refusal of relief to him would be on general equitable 
principles, not on some principle peculiar to the rules relating 
to covenants affecting land. If the principle which, I think, 
was negatived by Farwell, J., in this case existed, it would 
lend some colour to the view that a covenant of this kind can 
become obsolete. As it is, this is not an expression which 
should be used, without qualification at any rate, of a restric- 
tive covenant, except in the one case of an application for the 
removal or modification of the covenant under s. 84 (1) of the 
Law of Property Act, 1925. As I have said, the question 
which the Court of Appeal were considering in Simmons v. 
Pennington & Son did not make it necessary for the court 
to formulate the grounds upon which a covenant which was 
once enforceable has become unenforceable in any detail : 
the use of a broad word like “ obsolete ’’ could therefore not 
affect the decision in that case; but when the particular 
ground upon which the enforceability of such a covenant is to 
be attacked is directly in question, this word can, | conceive, 
be very misleading. 

The statutory jurisdiction is another matter. One of the 
grounds for an application under s. 84 (1) is that “‘ by reason 
of changes in the character of the property or the neighbour- 
hood . . . the restriction ought to be deemed to be obsolete.” 
But this provision has only to be glanced at to show that the 
word ‘‘ obsolete ’’ has here a special, defined meaning which 


in general it does not possess. “ABC” 


OCCUPATION ” 


An orchard is, and, of course, pasture is, agricultural land 
as defined by the Agricultural Holdings Act} 1948, ss. 1 (2) 
and 94 (1), provided that it be used for agriculture and so 
used for the purposes of a trade or business, and there does 
not appear to have been any dispute but that those conditions 
were fulfilled. The reasoning in Denning, L.J.’s judgment 
was: the innkeeper was in paramount occupation of the land 
and it followed that the farmer was not a person to whom 
there had been granted a licence to occupy it; what he had 
been granted was a licence to take and use the produce of 
the land. 

We are not told what use, if any, the innkeeper made of the 
land during the currency of the licence; but I would not 
suggest that that necessarily mattered. The owner of vacant 
land is, for many purposes, its occupier : e.g., for those of the 
law of nuisance ; Leanse v. Egerton (1943) K.B. 323 afforded 
a rather striking example of this principle, the owner of a 
war-damaged house being held responsible for injuries 
occasioned by its condition to a passer-by not long after the 
“incident.’’ But, cautious as one must be in invoking 
decisions on statutes enacted alio intuitu, there is some 
authority for the proposition that there cannot be two 
occupiers of the same undivided premises at the same time : 
Re Smith ; ex parte Mason (1893) 1 Q.B. 323. 
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When Willes, J., in his famous judgment in Indermaur v. 
Dames (1866), L.R. 1 C.P.274; (1867), L.R. 2 C.P. 311, classified 
persons entering land in which they had no estate, holding that 
they must be either licensees, invitees or trespassers, he was 
concerned with their rights against the occupiers of such land. 
But the judgment does not, in my submission, entail that to be 
liable, the occupier must himself hold an estate in the land ; 
and Willes, J.’s reasoning would apply against an occupier 
occupying by licence as it would against an owner or a tenant 
in occupation. 

But this merely draws attention to the fact that, for 
some other purposes, licences themselves are divisible into 
classes ; a licence to enter will be readily distinguished from a 
licence to occupy, especially since the decision in Winter 
Garden Theatre (London), Ltd. v. Millennium Productions, Ltd. 
[1948] A.C. 173 showed us what rights a licence to occupy 
may confer. 

Which in turn, I would suggest, shows that the landlord in 
Wyatt v. King had to steer a somewhat narrow course. If he 
had argued that grazing rights, like apple-picking rights, 
confer a mere licence to enter, the proviso to s. 2 (1) could 
have been referred to by the tenant: ‘‘ provided that this 
subsection shall not have effect in relation to. . . the granting 
of a licence to occupy land, made (whether or not the agreement 
expressly so provides) in contemplation of the use of the land 
only for grazing or mowing during some specified period of the 
year,’’ with the result that it would be found that the landlord 
had put his case too high: there must be such a relationship 
as a licence to occupy though the grantee’s beasts spend far 
more time on the premises than does he. It was, presumably, 
in order to meet this situation that ‘‘ paramount occupation ”’ 
was introduced. And this shows the importance of having 
regard to the object of a statute ; compared with the Gasworks 
Clauses Act, 1871, under s. 11 of which the above-mentioned 
Re Smith; ex parte Mason was decided, the Agricultural 
Holdings Act, 1948, is very much alio intuitu: in the case 
mentioned it was held that a receiver in bankruptcy was not 
entitled to a supply of gas as an occupier, the debtor (the 
supply having been cut off) being the occupier. 

I do not know whether Richards v. Davies {1921} 1 Ch. 90 
was cited on behalf of the tenant in Wyatt v. King ; but if it 
was, it must have been distinguished on the facts. The 
question which had to be decided in Richards v. Davies was 
whether a tenant’s covenant not to underlet or permit any 
person or persons to use or occupy any part of the premises 
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would have been broken by his “‘ letting the whole of the grass 
keep’’ on the farm. The tenant had advertised the grass 
keep as being ‘‘ to let’’; an injunction was sought ; it was 
argued on his behalf that allowing another person to bring his 
cattle to eat off a crop of grass was not user, still less was it 
occupation, of the land by the owner of the cattle. But 
Coke upon Littleton 4 and other authorities were against 
him: indeed, in one of these, Wellaway v. Courtier [1918) 
1 K.B. 200, the purchaser of a growing crop of turnips was 
held to be entitled to maintain trespass against the purchaser 
(at the same sale) of the grazing rights in the adjoining field, 
whose sheep had eaten some of the turnips, and his possession 
was held to be 
Davies P. O. Lawrence, J., held accordingly that there was a 
threatened breach : “ In my opinion it is difficult to see how a 
grantee of the grass keep on a certain field can enjoy the 
subject-matter of the grant without occupying the field by his 
sheep or cattle and without using the field for the purpose of 
depasturing sheep and cattle upon it.”’ 

To reconile Wyatt v. King with such authorities one must 
read Wellaway v. Courtier as not deciding that every purchaser 
of any crop necessarily has ‘“‘ complete and exclusive” 
possession ; and Richards v. Davies as not deciding that any 
grantee of grazing rights has the sole right to occupy the land 
concerned. In neither case was the court concerned with the 
question whether there could be more than one occupier and, 
if so, which had ‘‘ paramount ’’ rights. But Denning, L.J.’s 
judgment is open to the criticism that all that the Agricultural 
Holdings Act, 1948, s. 2 (1), demands is that there be a licence 
to occupy. 

Another argument which the landlord could have, and 
possibly did, advance in Wyatt v. King could or would have 
been based on the second requirement of s. 2 (1): “.. . and 
the circumstances are such that if his interest were a tenancy 
from year to year he would in respect of that land be the tenant 
of an agricultural holding.’’ If the tenant had established 
exclusive or paramount occupation by himself, it might yet 
be disputed whether his interest fulfilled those conditions. 
The provision seems, if I may say so, a trifle hazy: in what 
circumstances is a grant of an interest such that it would be 
a tenancy from year to year? But I take it that it is the 
equivalent of the habendum that is meant to matter. So that 
if the defendant in Wyatt v. King did not pay “rent ’’ by 
reference to a year that, too, might have disentitled him to 
the benefit of the subsection. RB. 


HERE AND THERE 


HEALTHY UNCONSCIOUSNESS 


It is precisely in so far as one’s body is healthy, that one is 
unconscious of it. We all have a twinge or an ache or a 
snuffle now and then, but for the most part we go about the 
day utterly and blissfully unconscious of the inconceivably 
complicated mechanism that we carry about with us. 
It’s only the invalid who is always feeling his own pulse, 
looking at his own tongue and acquiring a detailed knowledge 
of his own anatomy. The healthy man likes his body, is 
on good terms with his body, is even proud of his body and, 
unless he happens to be a doctor, knows next to nothing 
about it. It is probably for much the same reason that the 
Englishman who knows as near to nothing as makes no 
difference about the law and its administration has a nice 
comfortable feeling that English justice is the best in the 
world. He may not know the difference between a barrister 
and a solicitor ; at best he thinks it is a rather fussy technical 


distinction without a difference. He almost certainly thinks 
that Salmond on Torts is a sort of savoury. Instigated by 
the newspapers, he occasionally gets worried about what 
seem to be undue delays or the hardships (as he sees them) 
of jury service. But, on the whole, the law keeps ticking over 
without frictions and without scandals and the Englishman, 
who only demands of an institution that it shall work, not 
that it shall be logically coherent, is quite well satisfied with 
this institution. Now even though a man could not draw 
a life-like picture of his own backbone or a detailed section 
of his own nose, he would still be inclined to regard any other 
form than his as a fantastic and probably laughable curiosity, 
the hump of the camel, the trunk of the elephant, useful and 
even essential as they are to their respective possessors. 
So, to the Englishman, every other judicial system of which he 
happens to catch a glimpse seems equally eccentric and 
incomprehensible, not least the system of his nearest 


“complete and exclusive.’’ In Richards v. | 
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neighbours, the French. But what is really somewhat 
startling at the moment is that the French themselves are 
beginning to share his opinion. 
FRENCH MALAISE 

The Napoleonic armies in the Peninsular War were organised 
with a far more detailed efficiency than the experimental, 
casual English who learnt as they went along and won in the 
end. So Napoleon's codification of French law has a logic 
and a completeness beside which our own tangle of case law 
and statute and custom seems to have no cohesion at all. 
Why, then, is it the logical system which is causing so much 
anxiety ? The Dominici case goes on and on, and even after 
the conviction of the accused, no one really feels that the 
trial got to the heart of the matter. There is the case of 
Jean Deshays, the Nantes docker, who has just been awarded 
{5,000 compensation after serving four years of a sentence 
for a murder of which he is now proved to have been innocent, 
although under police pressure he signed a confession. There 
is the case of Marguerite Marty, acquitted at Perpignan of 
poisoning her lover’s wife ; she too made sensational allega- 
tions of police brutality during the preliminary proceedings. 
Earlier there was the case of Marie Besnard, who spent five 
years in preventive detention during the investigation of the 


charges that she had poisoned thirteen relatives and friends . 


and who, after long and inconclusive assize court proceedings, 
was finally released. The curious thing about our own 
home-made system is the neatness and the decorum with 
which, on the whole, we manage to tie up the loose ends 
of our criminal proceedings. French forensic melodrama may 
be far more like real life in the way that ordinary men tend to 
behave if left to themselves. Melodrama sprawls and spreads 
and belches billowing clouds of smoke. In court, the English 
have quite quietly perfected a system of reaching conclusions 
and getting them generally accepted. No one dreams of 
lynching the referee. : 


NO COMPARISON 
Tue difficulty about comparing the English and French 
systems of law and procedure is that at hardly any point 
are you comparing like with like. While we divide the 
profession basically into the general practitioner whose 
business is to maintain the general legal health of his client 
(the solicitor) and the legal surgeon (barrister or judge) whose 
operating theatres are the courts, the French division is 
simply between private practice and the judicial officer ; 
from start to finish you belong to one or the other ; there is 
no transition from Bar to Bench. One result of the French 
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system is that the avocat in France spends an enormous amount 
of his time doing what with us would be solicitors’ work, 
running about collecting evidence and the like. It also means 
in practice that when a man has been concerned in getting 
up a case from start to finish, there is less chance of striking 
the decorous and impersonal note in advocacy which strangers 
always admire in English courts. The professional rift between 
Bench and Bar tends to diminish the sense of mutual confidence 
which makes for a general sense of smooth harmonious 
co-operation. About French procedure in criminal cases 
there is nothing theoretically unsatisfactory. The Sureteé, 
which, unlike Scotland Yard, has automatic jurisdiction over 
the whole country, collects the evidence. It is submitted, 
as it accumulates, to the local examining magistrate or juge 
@’instruction (half judge, half detective), who sorts it into a 
dossier, personally examines witnesses and detains suspects. 
When the dossier is complete the Chambre des Mises en 
Accusation decides whether there is a prima facie case against 
the accused. The case goes to the assizes with a right of 
appeal to the Cour de Cassation, which has power to order 
a new trial in another court. It reads logically enough and 
it could work all right (like all human systems) as long as 
the human element is sound. But what if there isn’t an 
adequate check on oppressive conduct by the police ? What 
if the juge d’instruction (who, from his enormous powers 
of indefinite detention, has been called the most powerful 
man in the land) is young and inexperienced and underpaid ? 
As a matter of fact he usually is, for his office is the lowest 
rung in the judicial branch of the profession. What if the 
continental inquisitorial method of procedure, by which the 
judge does not listen impassively but conducts the examina- 
tion and cross-examination of the accused and the witnesses, 
goes wrong? The disadvantages, in point of impartial 
investigation, have been very much emphasised since the 
introduction a dozen years ago of the system whereby the 
presiding judge and his two assistants retire with the seven 
jurors to find a majority verdict. It was said recently (and 
by a Frenchman) that the Napoleonic code exists “ to protect 
society from the criminal, not to protect the criminal from 
judicial error.””’ To borrow the words of the chorus of 
policemen, les soldats de la légalité in that enchanting satire 
‘““Le Million,” their mission is to protect “l’ordre, la morale 
et la propriété,” three ideas for which the midglle-class French 
have an almost religious reverence. It may be that’the idea 
is taking root that confidence in the accessibility of plain 
unrhetorical justice is even more important in holding society 
together. RICHARD ROE. 


EXTENDED JURISDICTION OF CHANCERY MASTERS 


MEMORANDUM 

The following is published by permission of the judges of the 
Chancery Division for the information of the profession. 

The Rules of the Supreme Court (Chancery Provisions), 1954, 
introduce a number of changes and in particular substitute a 
new r. 15 for rr. 15 and 15a of Ord. 55, with the result that the 
masters of the Chancery Division have now all the powers of a 
judge in chambers except such as the judges of the division may 
direct, or as are prescribed by rule, to be dealt with by a judge 
In person. 

The judges of the division do not propose at present to give 
any directions under that rule limiting the powers thereby 
conferred upon masters but issue the following memorandum for 
their guidance in exercising their powers. 


1. Before the new rules came into force the masters were, 
by virtue of Ord. 55, rr. 15, 15a and 35a, unable to make the 
following orders :-— 

(a) for service of process out of the jurisdiction ; 


(6) for appointment of a new trustee (except a judicial 
trustee) ; 

(c) vesting property or appointing a person to convey land 
or to make or join in making a transfer of stock or a share 
in a ship ; 

(d) for general administration (except in a creditor's action 
where there was evidence of insolvency) or for execution of a 
trust ; 

(e) for accounts and enquiries concerning the property of 
a deceased person ; 

(f) to bind persons on whom service of a notice of judgment 
or order for accounts and enquiries has been dispensed with 
2. The power of the masters as deputies for the judge in 

chambers to make orders in matters other than those falling 
within para. 1 has long been limited by a well settled practice : 
that practice is to be maintained. For example, a master should 
not sanction any compromise, arrangement or transaction. 
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3. In cases falling within para. 1 the masters should not make 
orders— 

(a) for service out of the jurisdiction except in clear cases ; 

(b) for the appointment of a trustee except (1) a judicial 
trustee, (2) in the case of incapacity, or (3) where the fund 
is small ; 

(c) for the administration of the estate or execution of the 
trusts in a beneficiary’s action ; 

(d) vesting property (save on incapacity or in consequence 
of an appointment of a trustee or a previous order of the 
court) or directing some person to assign or convey (save where 
the transaction has been previously approved or directed by a 
judge) ; 

(e) for enquiries relating to the next of kin of an intestate. 
3efore exercising his extended powers a master should consider 
in every case whether it is one in which it would be more 
appropriate that the judge should make the order. 


TALKING “SHOP” 


PLAIN TALES FROM THE SHELVES—VII 


KinG CHARLES I 

MEssrkS. SELLARS AND YEATMAN observed in their memorable 
history, and with their usual discernment, that whilst the 
Cavaliers were wrong but romantic, the Roundheads were 
right but repulsive. We have it on the same authority that 
‘Charles explained that there was a doctrine called the 
Divine Right of Kings, which said that (a) he was king and 
that was right ; (6) kings were divine and that was right ; 
(c) kings were right and that was right ; (d) everything was 
all right.”’ 

At the expense of a short initial digression | must admit 
to a strong cavalier bias, perhaps in part inherited, for the 
head of my family at that troubled time beggared the family 
fortunes in the sacred cause. According to the doggerel of 
the family chronicles, he borrowed from a distant relation 
(inter alia on the security of his patent of baronetcy, which 
seems a curious way of raising money), and :— 

The funds his kinsman now supplied 

Swelled once again the royal tide... 

Enabled him strong aid to yield 

In many a well-fought English field. . . 

Till Worcester’s sad and fatal fight 

Crowned the disasters of the knight .. . 
All of which is a more or less accurate account except 
that in the cause of rhyme, or perhaps because the baronetcy 
was still in pawn, the author has demoted my luckless forbear 
from a baronet to a knight. 

The trial of that wrong-headed, bigoted but saintly 
monarch, Charles I, took place in the Great Hall at Westminster 
in January, 1649, before a court over which John Bradshaw 
presided. Bradshaw’s appointment was ad hoc, four other 
persons having declined the office. There were four public 
sittings—on Saturday, 20th January and on the Monday, 
Tuesday and Saturday next following. It appears that the 
intervening week-days were taken up with the private 
interrogation of witnesses in the Painted Chamber. 

The proceedings opened with fitting ceremony :— 

On Saturday, being the 20th January, 1649, the Lord 
President of the High Court of Justice, with near four-score 
members of the said court, having sixteen gentlemen with 
partizans, and a sword and a mace, with their and other 
officers of the said Court marching before them, came to 
the place ordered to be prepared for their sitting at the 
great Hall at Westminster ; where the Lord President, in 
a crimson-velvet chair, fixed in the midst of the Court, 
placed himself, having a desk with a crimson-velvet cushion 
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4. Order 14a in its new form gives to the plaintiff an extended 
right to apply for summary judgment in a specific performance 
action. Masters should not make such orders (except by consent) 
unless the following conditions are satisfied :— 

(i) the agreement sued upon is a formal written contract ; 
and 
(ii) the defendant is in default of appearance or does not 
appear at the hearing of the summons or there is clearly no 
defence. 


5. Order 55, r. 2, as amended by the new rules, provides that 
applications for payment or transfer out of court of any amount 
of cash or securities may be made in chambers. Masters should 
not make orders where the value of the fund exceeds £2,000 at 
the date of the issue of the summons. 


M. G. WILLMOTT, 
Chief Master, 


30th March, 1955. Chancery Division 


placed before him; the rest of the members placing 
themselves on each side of him upon several seats or benches, 
prepared and hung with scarlet for the purpose ; and the 
partizans dividing themselves on each side of the court 
before them. 

The Court being thus sat, and Silence made, the great 
gate of the said Hall was set open, to the end that all persons 
without exception, desirous to see or hear, might come into 
it. Upon which, the Hall was presently filled, and silence 
again ordered. 

This done, Colonel Thomlinson, who had the charge of 
the Prisoner, was commanded to bring him to the Court ; 
who, within a quarter of an hour’s space brought him... 


We may pause long enough to wonder who contrived the 
delay and what were the thoughts of that silent assembly as 
it waited. 

Now for the king’s demeanour :— 


Being thus brought up within the face of the Court, 
the Serjeant at Arms, with his mace, receives and conducts 
him strait to the bar, having a crimson-velvet chair set 
before him. After a stern looking upon the Court and the 
people in the galleries on each side of him he places himself, 
not at all moving his hat, or showing the least respect to 
the court ; but presently rises up again, and turns about, 
looking downwards upon the guards, placed on the left 
side, and on the multitude of spectators on the right side 
of the said great Hall. 

And then, the charge being delivered to the Clerk of the 
Court :— 

The Lord President ordered that it should be read; 
but the king bid him hold. Nevertheless, being commanded 
by the Lord President to read it, the Clerk begun [sic] and 
the Prisoner sat down again in his chair, looking sometimes 
on the High Court, sometimes up to the galleries; and 
having risen again and turned about to behold the guards 
and spectators, sat down, looking very stern and with a 
countenance not at all moved until these words, viz.: 
‘Charles Stuart to be a Tyrant and Traitor,’’ etc., were 
read; at which he laughed, as he sat, in the face of the 
Court. 

Unhappily it is impossible in this short space to do justice 
to the remarkably vivid and forceful arguments developed 
on both sides, nor to the deep conviction of righteousness that 
inspired the court no less than the king. The constitutional 
issue was as easy to understand as it was difficult to resolve. 
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Had the court jurisdiction to try the sovereign or not ? 
Little else was discussed, or at all events is reported. 


3radshaw acquitted himself so well as President that one 
feels that he made the very best of the case for the court, 
or properly speaking for the Commons, and that this would 
have been good enough for any but the most redoubtable of 
opponents—a term that seems not inappropriate seeing that 
he was acting, in effect, as both prosecutor and judge. But 
the plain fact is that it was not good enough for an opponent 
of the calibre of the king. Charles not only had an unanswer- 
able case, but being an advocate of parts, he never made the 
mistake of overstating it; he also proved himself an 
admirable lawyer and did not allow himself to be drawn 
away from the one fundamental issue of jurisdiction. Also, 
as appears from the extracts already quoted, he was alive 
to the value of well-managed histrionics—probably much 
more effective in those days than they would be now in our 
less theatrical age. To these various advantages must be 
added a princely bearing ; an easy flowing style and natural 
dignity of expression; and the pertinacity that one might 
expect of one whose unyielding nature had brought him to 
this pass. Nor was he wholly lacking in the royal wit that 
providence so plentifully bestowed upon his elder son and 
largely denied to the younger. For whether we choose to 
call it wit or by some other name (and it was certainly brief), 
his majesty must be credited with one of the most pregnant 
interjections in the history of criminal trials :-— 

Bradshaw ; Sir, that which we are upon, by the command 
of the Highest Court, hath been and is to try and judge you 
for these great offences of your’s. Sir, this charge hath 
called you Tyrant, a Traitor, a Murderer, and a Public 
Enemy to the Commonwealth of England. Sir, it had been 
well if that any of these terms might rightly and justly have 
been spared, if any of them at all. 

King: Ha! 

Bradshaw : 


hene regit... 


Truly, Sir, we have been told “‘ Rex est dum 


” 


etc. 

It does not matter where one chooses to touch upon the 
king’s speeches ; they are all apposite, well-reasoned, earnest 
and to the same end. The opening sentence on the opening 
day gives the clue to all the rest. “‘ I would know by what 
power I am called hither.’’ He then continues with a short 
agcount of the restraints to which his royal person has been 
submitted and so brings himself rapidly and with an advocate’s 
skill to the crucial question of lawful or unlawful authority. 
“T would know by what authority, I mean lawful; there 
are many unlawful authorities in the world ...; but I would 
know by what authority I was brought from thence [the 
Isle of Wight] and carried from place to place and I know 
not what, and when I know what lawful authority I shall 
answer.’’ And so he said again and again, but the question 
was never answered, at least to his satisfaction. 

He did not spare the court a glimpse of the fate of the 
tegicides, amongst whom some of his judges were numbered :— 

. “Remember I am your king, your lawful king, and what 

sins you bring upon your heads, and the judgment of God 

upon this land; think well upon it, before you go from one 
sin to a greater; therefore let me know by what lawful 
authority I am seated here, and I shall not be unwilling 
to answer. In the mean time I shall not betray my trust ; 

I have a trust committed to me by God, by old and lawful 

descent ; I will not betray it to answer to a new and unlawful 

authority ; therefore resolve me that and you shall hear 
more of me.”’ 
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It is now that we hear for the first time the authentic 
voice of the martyr, the man with a message and a sacred 
trust who will never make terms with principle. ‘‘ I shall not 
betray my trust ; I have a trust committed to me by God... ”’ 
Had we not been acquainted with his fate from childhood, we 
should instinctively know that nothing could save him from 
the block. 

In his own estimation, at least, the king did not stand for 
the divine right of kings as such (however much his life and 
reign might seemingly have divorced precept from practice), 
but for the divine right of the people to live under the rule of 
law, a matter that we do well to ponder in these more 
enlightened days :— 

King : England was never an elective kingdom, but an 
hereditary kingdom for near these thousand years ;_ there- 
fore let me know by what authority I am called hither. I 
do stand more for the Liberty of my people, than any that 
come here as my pretended Judges; and therefore let 
me know by what lawful authority I am seated here and I 
will answer it ; otherwise I will not answer. 

And he puts the same objection again and again :~ 

Satisfy me in that and I will answer, otherwise I betray 
my trust, and the Liberties of the people ; and therefore 
think of that and I shall be willing. For I do avow that 
it is as great sin to withstand lawful authority as it is to 
submit to a tyrannical or any other ways unlawful 
authority ; and therefore satisfy me |in} that, and you shall 
receive my answer. [A proposition more significant still, 
and more topical, if we choose to put it into reverse.} 

And, begging the question as to which was the ‘‘ power 
without law ’’ :— 

It is not my case alone, it is the Freedom and the Liberty 
of the people of England; and do you pretend what you 
will, I stand more for their liberties. For if power without 
law may make laws, may alter the fundamental laws of the 
kingdom, I do not know what subject he is in England that 
can be sure of his life or any thing that he calls his own ; 
therefore when that I came here, I did expect particular 
reasons to know by what law, what authority you did 
proceed against me here. And therefore I am a little to 
seek what to say to you in this particular, because [though] 
the affirmative is to be proved, the negative often is very 
hard to do. . 

As for the charge, ‘‘ I value it not a rush ; it is the liberty 
of the people of England that I stand for.” And when it was 
a question of law it was soon led round to the same objection 
once again :— 

I do not know the forms of law; I do know law and 
reason, though I am no lawyer professed ; but I know as 
much law as any gentleman in England; and therefore 
(under favour) I do plead for the Liberties of the people of 
England... 

The court, becoming impatient to bring the proceedings to 
their predestined end, taxed him more keenly in these matters 
at the second hearing, but the king at once showed his mettle 
and swiftly routed the President into an adjournment :— 

King : I do require that I may give in my Reasons why I 
do not answer, and give me time for that, 

Lord President : Sir, it is not for Prisoners to require. 

King: Prisoners! Sir, I am not an ordinary prisoner. 

Lord President: The Court hath considered of their 
jursidiction, and they have already affirmed their jurisdic- 
tion ; if you will not answer, we shall give order to record 
your default. 
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King: 
Lord President: Sir, your Reasons are not to be heard 

against the highest jursidiction. 


You never heard my Reasons yet. 


King : Shew me that jurisdiction where reason is not to 
be heard. 

Lord President : Sir, we show it you here. The Commons 
of England... 

King : Show me where ever the House of Commons was a 
Court of Judicature of that kind. 

Lord President ; Serjeant, take away the prisoner. 

King : Well, sir, remember that the king is not suffered to 
give in hisreasons for the Liberty and Freedom of his Subjects. 
On the following day, Tuesday, matters followed much the 

same course as on the two previous days of the hearing, 
except that the court, bringing their courage to the sticking 
point, finally recorded the king’s “‘ Default,’’ the President 
observing with some warmth that this was the third time that 
the king had publicly disowned the court and put an affront 
upon it. ‘* How far you have preserved the privileges of the 
people, your actions have spoke it; but truly men’s 
intentions ought to be known by their actions; you have 
written your meaning in bloody characters throughout the 
whole kingdom.”’ 

On the next day, the people turned up as usual at 
Westminster Hall, but were told that the court was engaged 
upon the examination of witnesses in the Painted Chamber. 
The public sittings were resumed on the following Saturday, 
and it is plain enough that in the interval the court had 
determined to make an end of it. But their resolution was 
soon shaken, the king moving in rapidly with a proposal 
that he should be heard first and protesting that a hasty 
judgment was “‘ not so soon recalled.’” The Lord President 
had no sooner started to deal with this than he mcautiously 
let fall a reference to the already much tormented question 
of jurisdiction, saying that the prisoner had been several 
times brought before the court to make answer to a charge of 
treason and other high crimes “ exhibited against him in the 
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name of the people of England.’’ Whereupon a “ malignant 
lady ’’ (Lady Fairfax, from whom I cannot withhold my 
admiration) interrupted the court, saying ‘‘ Not half the 
people ’’; but she was soon silenced. 

The king then forced another adjournment, to enable the 
court to consider his request that, before judgment, he should 
be heard in the Painted Chamber before the Lords and 
Commons. As usual he contrived to put the court in a 
quandary, for if the legality of their proceedings could be 
justified at all, it was, according to their own showing, by 
derivation from Parliament. What, therefore, more natural 
or reasonable than that the king should address himself to 
Parliament ? But it was all to no purpose. After a short 
adjournment, the request was refused. The king protested 
further, but he must have seen that the end was near, for he 
observed sadly : ‘‘ I know it is in vain for me to dispute, I 
am no sceptic for to deny the power that you have ; I know 
that you have power enough.’’ Once again he petitioned for 
precious time. ‘‘ But a little delay of a day or two further 
may give peace; whereas an hasty judgment may bring on 
that trouble and perpetual inconveniency to the kingdom that 
the child unborn may repent it.’ Finally he was silent. 
‘Sir, I have nothing more to say, but I desire that this may 
be entered what I have said.” 

Bradshaw had very wisely borne with it all until the 
time came to deliver judgment. I have done him less than 
justice in this commentary, and must allow that the judgment 
that he delivered did him credit. And in one sense he had the 
last word—‘‘ You thought you had as much knowledge in 
the law as most gentlemen in England ; it is very well, Sir. 
And truly, Sir, it is very fit for the gentlemen of England to 
understand that law under which they must live, and by 
which they must be governed... The law is your master.”’ 

Was it the last word? When one reflects upon the fate 
of the regicides, it is perhaps fair to credit each of them, 
royal prisoner and judge, with a last word. Or the more than 
usually philosophical reader may take the view that in 
matters de jure and de facto, the last word has yet to be 


spoken. ‘“ Escrow.” 
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will be found in the Weekly Law Reports. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 
SOLICITOR: PREPARATION OF FALSE DOCUMENT : 
NO INTENTION TO DECEIVE: ‘“*GROSSLY IMPROPER 
CONDUCT ” 
Rajasooria v. Disciplinary Committee 
Lord Tucker, Lord Cohen, Lord Somervell of Harrow, 
and Mr. L. M. D. de Silva. 16th March, 1955 

Appeal from the Supreme Court of the Federation of Malaya. 
The appellant, an advocate and solicitor in Kuala Lumpur, 
Malaya, was instructed to act on behalf of certain shareholders 
in the Foh Hup Omnibus Company, who, being dissatisfied with 
the conduct of the annual general meeting of the company on 
2nd June, 1953, desired to call an extraordinary general meeting 
of the company with a view to removing the directors and 
secretaries of the company and replacing them by their own 
nominees. For that purpose a requisition was prepared, con- 
sisting of three documents in identical terms, which were signed 
by twenty-four, twenty-nine and thirty-seven shareholders 
respectively, totalling ninety, and handed to the appellant. It 
appeared that pursuant to s. 115 of the Malayan Companies 
Ordinance, 1940, the requisition should have stated the names 
of the dissatisfied shareholders’ nominees for appointment as 
directors and secretaries, and a new requisition was prepared, 
again in three sheets in identical terms, to effect that amendment. 
The appellant cut off the signatures from the original requisition 
and attached them by pasting them on to the sheets of the new 


Where possible the appropriate page,reference is given at the end of the note. 


amended requisition, and signed his name across the joint of 
each of the three composite documents. At the date of the 
later purported requisition certain of the alleged ninety 
signatories were in fact no longer members of the company. 
The Disciplinary Committee appointed under s. 27 of the 
Advocates and Solicitors Ordinance, No. 4 of 1947, were of 
opinion that the appellant had been guilty of grossly improper 
conduct as an advocate and solicitor within the meaning of 
s. 26 of the Ordinance of 1947, but that he did not act with 
intention to deceive. On 27th August, 1953, that finding was 
accepted by the Supreme Court of the Federation of Malaya, 
who suspended the appellant from practising for a period of 
six months. The appellant appealed. 

Lorp CoHEN, giving the judgment, said that counsel for the 
appellant had argued with force that once the Disciplinary 
Committee had found that there was no intention to deceive, 
it necessarily followed that the Supreme Court could not properly 
find that there was grossly improper conduct. He relied on 4 
passage from the judgment of Lord Esher, M.R., in Re Cooke 
(1889), 5 T.L.R. 407, at p. 408. He suggested that the 
appellant could not be said to have done anything dishonourable 
to him as a man if he did what he did without any intention to 
deceive. Their lordships, however, agreed with Pretheroe, Ag CAs 
in the Supreme Court, that for an advocate and solicitor knowingly 
and deliberately to submit a false document intending it to be 
acted upon, was dishonourable both to himself and_ to his 
profession. This in itself involved element of “ 
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The committee no doubt meant that the appellant believed his 
clients would have signed the new requisition if given the 
opportunity. Their lordships did not read into Lord Esher’s 
words a statement that a finding of intention to deceive was 
always an essential element in grossly improper conduct. It 
was to be observed that in Allinson v. General Council of Medical 
Education and Registration [1894] 1 Q.B. 750, at p. 760, dealing 
with the case of a medical man, Lord Esher approved the test 
suggested by Lopes, L.J., as follows: ‘‘ ‘If it is shown that a 
medical man, in the pursuit of his profession, has done something 
with regard to it which would be reasonably regarded as disgraceful 
or dishonourable by his professional brethren of good repute and 
competency ’ then it is open to the General Medical Council to 
say that he has been guilty of ‘ infamous conduct in a professional 
respect’.’’ For the reasons they had stated their lordships 
found themselves in complete agreement with the Supreme Court, 
but they would add that had they felt any hesitation in the 
matter they would require a very strong case before they 
substituted their own opinion of what was professional misconduct 
in the Federation for the conclusion reached by the Disciplinary 
Committee and the Supreme Court. As Darling, J., said in 
relation to England in In re a Solicitor ; ex parte The Law Society 
1912) 1 K.B. 302, at p. 312: ‘‘ The Law Society are very good 
judges of what is professional misconduct as a solicitor, just 
as the General Medical Council are very good judges of what is 
misconduct as a medical man.”’ For those reasons their lordships 
would humbly advise Her Majesty that the appeal be dismissed. 

The appellant must pay the costs of the appeal. 
APPEARANCES: Bernard Gillis, Q.C., and Colin Duncan 
Hy. S. L. Polak & Co.) ; D. A. Grant (Charles Russell & Co.). 
(Reported by CHarLes Clayton, Esq., Barrister-at-Law) [1 W.L.R. 405 


HOUSE OF LORDS 


FACTORY : DANGEROUS MACHINERY: DUTY TO FENCE 
John Summers & Sons, Ltd. v. Frost 


Viscount Simonds, Lord Oaksey, Lord Morton of Henryton, 
Lord Reid and Lord Keith of Avonholm. 24th March, 1955 


Appeal from the Court of Appeal ([1954] 2 Q.B. 21; 98 Sov. J. 
250). 

By s. 14 (1) of the Factories Act, 1937: ‘‘ Every dangerous 
part of any machinery . . . shall be securely fenced’ unless it 
is in such a position or of such construction as to be as safe to 
every person employed in working on the premises as it would 
be if securely fenced.’’ A maintenance fitter, while grinding a 
piece of metal in a factory, injured his thumb by contact with 
agrindstone moving at about 1,450 revolutions a minute. The 
upper part of the machine was guarded by a fixed hood and at 
the base there was an adaptable tool rest, but part of the stone 
was unguarded. The injured man claimed damages from his 
employers on the ground of negligence and/or breach of statutory 
duty. Jones, J., dismissed the action, holding that the machinery 
was dangerous but securely fenced. The Court of Appeal 
reversed his decision and the employers appealed to the House 
of Lords. 

ViscouNT SIMONDs said that the appeal must be dismissed. 
There was no doubt as to the true construction of s. 14 of the 
Factories Act, 1937, and its predecessor s. 10 of the Factories 
Act, 1901. The obligation to fence every dangerous part of 
any machinery was absolute, not qualified by such words as 
“so far as practicable.’’ The reasons were: (1) It was an 
illegitimate method of interpretation of an Act, the dominant 
purpose of which was to protect the workman, to introduce by 
implication words of which the effect must be to reduce that 
protection. (2) Where it had been thought desirable to introduce 
such qualifying words, the Legislature had found no difficulty 
m doing so (e.g., ss. 18, 19 and 22). (3) It was held in Davies v. 
Thomas Owen & Co., Ltd. [1919] 2 K.B. 39 that the obligation 
imposed by s. 10 of the Act of 1901 was absolute and that if the 
tesult of a machine being securely fenced was that it would not 
remain commercially practicable or mechanically possible, 
that did not affect the obligation; the Act would in effect 
Prohibit its use. A different meaning should not be given to 
8. 14 (see Barras v. Aberdeen Steam Trawling & Fishing Co., 
Lid. [1933] A.C. 402). (4) The proviso to s. 14 (1) afforded a 
strong indication that the substantive part of it imposed an 
absolute obligation, for unless its effect was absolutely to prevent 
the operator from coming into contact with a dangerous part 
of the machine, there would be little meaning in the provision 
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of an alternative which had just that effect. (5) The absolute 
obligation imposed by s. 14 (1) was subject to the regulation- 
making power of the Minister under s. 60. There was thus a 
consistency in the Act: (a) a provision for the safety of the workman 
which was absolute, and (b) a recognition that such a provision 
might render a particular industrial process practically impossible, 
and, therefore, a power in the Minister, if he thought fit, and subject 
always to the power of Parliament to annul the regulation, to 
relax the rigour of the absolute obligation. For these 
the obligation to “ securely fence ’’ the machinery here in question 
was unambiguously absolute and would remain absolute unless 
and until the Minister made appropriate regulations. As_ to 
the test or standard of secure fencing, so long as an element of 
danger existed to anyone acting in a way in which a human 
being might reasonably be expected to act in circumstances 
which might reasonably be expected to occur, the machine was 
not securely fenced. But, whatever test was adopted, there 
would be border-line cases. No standard of security would 
justify the employers in leaving the rotating grindstone 
unfenced to the degree to which it was exposed in this case. 
The question remained, was the workman guilty of contributory 
negligence ? He was not so guilty and so no question of 
apportionment of damages arose. 


reasons 


The other noble and learned lords agreed that the employers 
were guilty of a breach of statutory duty, but Lord Oaksey and 
Lord Morton of Henryton considered that the workman was 
guilty of contributory negligence. Appeal dismissed. 

H. Forrest, Q.C., and Norman Richards 
Everett, Q.C., and 


APPEARANCES: BR. 
(Carpenters, for Laces & Co., Liverpool) ; 
Geraint Rees (W. H. Thompson). 


{Reported by F. H. Cowper, Esq., Barrister-at-Law [2 W.L.R. 825 


COURT OF APPEAL 
PROFITS TAX: NATIONALISED INDUSTRY : 
COMPENSATION : INTERIM INCOME PAYMENTS 
Inland Revenue Commissioners v. Butterley Co., Ltd. 
Evershed, M.R., Jenkins and Morris, L.JJ. 10th March, 1955 
Appeal from Roxburgh, J. ({1954] 1 W.L.R. 1199; 98 Soc. J 590) 


By s. 19 (1) of the Coal Industry (Nationalisation) Act, 1946, 
compensation on the transferred assets was “‘ due on the primary 
vesting date [Ist January, 1947], subject to determination of 
the amount...’ Section 19 (2) and s. 22 provided a right to 
“interim income ’’ or to “‘ revenue payments’ for the period 
between ‘“‘ the primary vesting date and the date on which any 
such compensation is fully satisfied ...’" By para. 7 of Sched. IV 
to the Finance Act, 1937, as amended by s. 32 (1) of the Finance 
Act, 1947, it was provided that ‘‘ income received from invest 
ments or other property shall be included in the profits . 
for the purposes of profits tax. The appellant company carried 
on a number of businesses, including a colliety undertaking. 
On 1st January, 1947, the assets of their colliery undertaking 
vested in the National Coal Board under the Act of 1946; and 
during the years 1947-50 they received “ interim income ’’ or 
“‘revenue’’ payments under s. 19 (2) calculated in accordance with 
s. 22 (2) and (3) of the Act of 1946, ands. 1 (2) of the Coal Industry 
(No. 2) Act, 1949. These sums were included in the computation of 
their profits for the purposes of their assessments to profits tax. 
The Special Commissioners discharged the assessment so far as these 
sums were included, and Roxburgh, J., reversed their decision. 

EvVERSHED, M.R., allowing the appeal, said that on the whole 
his conclusion against the Crown on this matter could be stated 
under four heads: (1) Even in the case of a trading company 
the conception that not all income was business earnings appeared 
to be accepted, for example, by the House of Lords in the case 
of the Gas Lighting Improvement Company (1921), 12 Tax Cas. 503 
and later in the Tootal Broadhurst case (1947), 29 Tax Cas. 352. (2) 
The formula deliberately preserved after the amendment of the 
Finance Act, 1937, was “ profits arising from a trade or 
business,’’ and it should not be said that the amendment of 
1947, which (among other things) excepted the individual from 
the tax, had the oblique effect of making the original formula 
necessarily synonymous with ‘‘income from all sources.’’ 
(3) The Commissioners had found, as a fact, that the various 
business enterprises of the company were, immediately before 
Ist January, 1947, separate and distinct. There was no basis 
for saying either: (a) that after Ist January, 1947, there was 
some kind of amalgamation, or (6) that the sums here in question, 
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which were in fact derived from a discontinued separate business, 
became automatically the profits of one or all of the continuing 
and separate businesses. (4) Had the disposal of the coal-mining 
business been a voluntary act upon similar terms, then he could 
conceive that the income receipts might be treated as arising from a 
trade or business on the ground that the sale had been (and 
had been intended as) a _ business transaction, but such a 
transaction must have been wholly outside the contemplation 
of the original corporators and the scope of the company’s 
memorandum of association. Further, in regard to the point 
made on s. 43 (1) of the Finance Act, 1943, the question was of 
the nature of the sums when received, not what was done with 
them after receipt. Section 43 (1) treated all the trades of a 
particular company as one as from Ist January, 1947, for the 
purposes of the profits tax ; but, the coal-mining business of the 
company having then ceased, the sums in question could not 
thereby be made profits of a trade if, in truth, they were not. 


Jenkins, L.J., said that it became common ground that the 
interim income payments were only chargeable to profits tax 
if they were profits of a trade or business carried on by the 
company during the relevant chargeable accounting periods. 
This must be the right view. The argument had been directed 
to two questions, (1) whether the interim income payments 
were profits arising from any trade or business carried on by the 
company in the relevant chargeable accounting periods; and 
(2) alternatively, whether such interim income payments received 
from property, in the shape either of a capital sum represented 
by the compensation when ascertained or of an income-bearing 
asset consisting of the right to receive interim income under 
the Acts, were profits arising from any such trade or business. 
The first of these questions had clearly to be answered in the 
negative. The Commissioners found as a fact that the colliery 
concern of the company constituted a trade separate from its 
other trades and that that trade ceased entirely on 1st January, 
1947. The separate nature of the colliery concern and its cesser 
were both questions of fact which were binding upon them. On 
these findings, the interim income payments clearly could not 
be profits arising from the carrying on of the company’s colliery 
trade which had wholly ceased. It was impossible to hold that 
the company’s rights under the Acts, whether to the capital 
compensation or to the interim income payments, could fairly 
or properly be described as constituting assets or income of the 
trades or businesses carried on by the company during the 
relevant chargeable accounting periods, that was to say, its 
trades or businesses other than the separate and defunct colliery 
concern. These rights and their produce were just as separate 
and distinct from the continued trades or businesses as the 
colliery concern had been while it existed. It had to be shown 
further that the income represented profits arising from some 
trade or business carried on by that company during the relevant 
chargeable accounting period. The two questions into which he 
had divided the matter overlapped to some extent; they could 
be described as two ways of approaching the same question; on 
both he (his lordship) thought that the company should succeed. 
Leave to appeal 


Morris, L.J., concurred. Appeal allowed. 


to the House of Lords. 

APPEARANCES: Charles Russell, Q.C., John Senter, Q.C., 
Desmond Miller and Patrick Jenkin (Thicknesse & Hull); Sir 
Reginald Manningham-Buller, Q.C., A.-G., and Sir Reginald Hills 
(Solicitor of Inland Revenue). 


(Reported by Mrs. Irene G. R. Mosss, Barrister-at-Law) (2 W.L.R. 785 


PLEADINGS: LIBEL: SPECULATION AS TO LETTERS 
NEVER SEEN BY PLAINTIFF : ORDER FOR PARTICULARS 
Collins v. Jones 

14th March, 1955 


Interlocutory appeal from Donovan, J. 


The defendant, a medical practititioner, wrote a letter to the 
chairman of a county borough council committee, as a result of 
which an inquiry was held by the council a year later. At the 
inquiry the defendant made oral statements, including the state- 
ment that before writing to the chairman he had seen the medical 
officer of health, and that ‘‘ two letters passed.’’ A transcript 
of the proceedings at the inquiry was shown to the plaintiff, a 
children’s officer employed by the council. The plaintiff brought 


Denning and Parker, L.J J. 


an action against the defendant for libel in respect of the letter 
to the chairman, and slander in respect of the oral statements 
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made at the inquiry. Paragraph 7 of the statement of claim 
alleged further that the defendant published two letters to the 
medical officer of health, and also published certain specific 
words set out in the paragraph in a form which made them appear 
to be verbatim citations from a document; and the plaintiff 
claimed that these constituted further libels on her. An applica- 
tion by the defendant for an order for particulars of the two 
letters, specifying the date, time and place of publication, and 
the way in which the purported citation appeared in each letter 
was refused by the registrar, and on appeal by Donovan, J. 
The defendant appealed. 

DENNING, L.J., said that the plaintiff and her advisers had 
not seen the letters at all and had no more knowledge of what 
they contained than what the defendant himself had told the 
committee. In a libel action it was essential to know the very 
words on which the plaintiff founded his claim: per Lord 
Coleridge, C.J., in Harris v. Warre (1879), 4 C.P.D. 125, 128 
Assuming that these letters did contain some statements defama- 
tory of the plaintiff, that was not sufficient to ground a libel 
action. She must show what the actual words were. A plaintiff 
was not entitled to bring a libel action on a letter which he had 
never seen and of the contents of which he was unaware. He 
must in his pleading set out the words with reasonable certainty : 
and to do that he must have the letter before him, or at 
least sufficient material from which to state the actual words in 
it. A suspicion that it was defamatory was not sufficient. 
He could not overcome this objection by guessing at the words 
and putting them in his pleading. The court would require him 
to give particulars so as to ensure that he had a proper case to 
put before the court and was not merely fishing for one. If he 
could not give the particulars, he would not be allowed to go on 
with the charge. That was what had been done by the court 
recently in Guest v. Iraq Petroleum Co., Ltd., and Todd (unreported, 
7th May, 1954 (C.A.)), and a similar order should be made here 
If the plaintiff could give proper particulars, he could go on 
with the action and prove his case by subpoenaing the holder of 
the letter to produce it; but before he could do that he must 
first be able to launch a case with sufficient certainty. The 
appeal should be allowed. 

Parker, L.J., agreed. Ordered that the plaintiff deliver to 
the defendant the particulars asked for under para. 7 of the 
statement of claim; the defence to be delivered within fourteen 
days after the delivery of the particulars. 

APPEARANCES: H. V. Lloyd-Jones, Q.C., Norman Richards 
and Geoffrey Howe (Hempsons); F. Elwyn Jones, Q.C., and 
E. P. Wallis-Jones (Theodore Goddard & Co., for D. W. Peter 
Williams Swansea). 

(Reported by Miss M. M. Hitt, Barrister-at-Law] [2 W.L.R. 813 


PRACTICE NOTE 
RATING : APPEAL TO VALUATION COURT WITHDRAWN: 
PERSONS ENTITLED TO BE HEARD 
In re Brixham Urban District Council 
In re Totnes Urban District Council 
Singleton and Romer, L.JJ. 14th March, 1955 


Application ex parte for leave to appeal by Brixham and 
Totnes Urban District Councils from the refusal by the Divisional 
Court (Hilbery, Lynskey and Parker, JJ.) of leave to apply for 
orders of mandamus to Plymouth and South Devon Valuation 
Court ([1955}] 1 W.L.R.5; ante, p. 28). 


Counsel for the councils said that his initial difficulty was that | 
the application to the Court of Appeal should have been made | 


within four days. The delay was due to negotiations with the 
county council and the Ministry of Housing and Local Govern- 
ment, and to the indecision of the Salcombe Urban District 
Council (a party to the first application) whether to take part 
in the appeal. The matter was of importance and had beet 
the subject of prolonged consideration. Under the Act which 
nationalised the electricity industry in 1947 a contribution was 
made by the undertakings instead of rates, but when gas under- 
takings were nationalised in the following year they continued 
to be rated. The valuation officer made proposals for putting 
the South Devon gas undertakings into the valuation list for the 
years 1951 to 1953. The rating authorities were satisfied with 
the proposals. They had a right to appear and be heard before 
the valuation court when the proposals were considered, but as 4 
result of negotiations, to which the applicants were not parties, 
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the valuation officer had -withdrawn his proposals shortly before 
they were due to be considered. The applicants attended the 
valuation court, but were refused leave to be heard because 
the valuation officer had withdrawn his appeals. They asked 
for an order of mandamus to the valuation court to hear and 
determine. Brixham Council, who otherwise would not get 
rates for the years 1951 to 1953, would lose over £5,000. 


SINGLETON, L.J., said that the application was made too late, 
but speaking for himself alone, he thought that it would have been 
better, in the ordinary course, if the councils had been heard. 
He thought that that which took place was a hearing at which 
they were entitled to be heard, but as they had taken so long 


about it the court could not accede to the application. Application 
refused. 
APPEARANCES: Harold Williams, Q.C., and G. D. Squibb 


(Sharpe, Pritchard & Co., for T. Owen Davies, Brixham). 
{Reported by F. R. Dymonp, Esq., Barrister-at-Law] {1 W.L.R. 426 

DIVORCE: ATTEMPTED SEXUAL INTERCOURSE: NO 

PENETRATION: ADULTERY NOT COMMITTED 


Dennis v. Dennis (Spillett cited) 
Singleton, Hodson and Morris, L.JJ. 17th March, 1955 
Appeal from Mr. Commissioner Edgedale, Q.C. 


On a petition by a wife for divorce on the ground of cruelty 
and desertion by the husband, the latter by his answer alleged 
that the wife had committed adultery with a man whom he cited 
as intervener. Both the wife and the intervener in evidence 
admitted that they had attempted to have sexual intercourse, 
but that owing to a nervous disability from which the intervener 
suffered he had been unable to accomplish his purpose and there 
had been neither penetration nor emission. The commissioner, 
who accepted their evidence, found that adultery had not been 
committed, and granted the wife a decree on the ground of cruelty 
by the husband. The husband appealed. 


SINGLETON, L.J., said that there was danger of confusing 
adultery with an attempt to commit adultery. A mere attempt 
gave no right to a decree of dissolution. The husband had relied 
on certain observations of Lord Birkenhead, L.C., in Rutherford 
v. Richardson [1923) A.C. 1, at p. 11, to the effect that, if there 
was proved some lesser act of sexual gratification, short of 
penetration, a decree on adultery might issue. The proper view 
of these words had been expressed by Karminski, J., in Sapsford 
v. Sapsford and Furtado [1954] P. 394, when he said that Lord 
Birkenhead had ‘‘ had in mind that particular case where there 
had been at any rate an attempt at sexual intercourse, that is by 
the introduction of the male organ into the female, but for one 
reason or another that attempt had not fully succeeded.”” It could 
not be said that adultery was proved unless there was some 
penetration, though it need not be complete. In Rayden on 
Divorce, at p. 111, adultery was defined as ‘‘ consensual sexual 
intercourse between a married person and a person of the opposite 
sex during the subsistence of the marriage.’’ No distinction 
could be drawn between “‘ sexual intercourse ”’ in that definition 
and ‘“‘ carnal knowledge ’”’ in the criminal law, which required 
some penetration. In most cases, when a man and woman went 
to bed together there arose a presumption of adultery which was 
very hard to rebut; but when the commissioner found that at 
the time the man was impotent, he was right in holding that the 
presumption had been rebutted. 

Hopson and Morris, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: J. Lloyd-Eley and W. Denny (Hy. S. L. Polak 
and Co.); S. Seuffert (Walmsley & Stansbury) ; L. O'Malley and 


J. H. Aubrey-Fletcher (George R. Reid). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [2 W.L.R. 817 


QUEEN’S BENCH DIVISION 
BUILDING: UNEXPLAINED FALL OF MATERIAL FROM 
SCAFFOLDING: BREACH OF REGULATIONS: ONUS ON 
EMPLOYERS 
Hughes v. McGoff & Vickers, Ltd. 
Ashworth, J. 8th February, 1955 
Action tried at assizes. 


The Building (Safety, Health and Welfare) Regulations, 1948, 
provide by reg. 2 (1): ‘‘ These regulations shall apply to the 
following operations . . . namely, the construction, structural 
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alteration, repair or maintenance of a building.”’ By reg. 24 (1) : 
: . every side of a working platform . . . from which a 
person is liable to fall more than 6 ft. 6 ins., shall be provided 
with . . . toe-boards up to a _ sufficient height - « S00 SO 
placed as to prevent as far as possible the fall of persons, materials 
and tools from such platform...” The defendants were 
engaged under sub-contract to instal electrical apparatus in a 
large workshop which was in the course of construction. The 
electrical installation involved the fixing of conduit pipes to the 
steelwork of the workshop by means of saddles and required the 
use of scaffolding which was used also by joiners who were engaged 
in putting insulating boards on the roof. An electrician employed 
by the defendants received fatal injuries when he was struck by 
a length of conduit pipe which fell on him from the lowest tier 
of the scaffolding, some 30 ft. above the floor level. The pipe 
had been placed lengthwise on a platform of the scaffolding, 
which was not provided with toe-boards, by another of the 
defendants’ servants. The manner in which it came to fall from 
the platform was wholly unexplained and the cause of its fall 
was a mystery. In an action brought under the provisions of 
the Law Reform (Miscellaneous Provisions) Act, 1934, the 
plaintiff claimed damages at common law and for a breach of 
the regulations. 

ASHWORTH, J., said that he was compelled to draw the conclusion 
that the pipe must have rolled towards and fallen from the inner 
edge of the platform. The plaintiff could not succeed at common 
law, but under the regulations three questions arose: (1) did 
the regulations apply ? (2) was there a breach? and (3) was 
the breach the cause of the accident ? As to (1), the question 
was whether the operation could be termed the “‘ constrnction of 
a etary ” It had been laid down by the Court of Appeal in 
Elms v. Foster Wheeler, Ltd. [1954] 1 W.L.R. 1071, that it was 
wrong to stray outside the particular facts of particular cases ; 
certain tests were indicated, and it was held that the regulations 
applied ; the present case was even stronger on the facts, 
the building was not complete, and it could not be said that the 
defendants were merely putting something into a building, as 


as 


opposed to being engaged on its construction. As to (2) it was 
admitted that there had been a breach of reg. 24 (1) as there were 


no toe-boards. As to (3) the defendants contended that it was 
not shown that the absence of toe-boards had caused the accident. 
But in Vyner v. Waldenberg Bros., Ltd. {1946} K.B. 50 it was 
said that if there was a breach of a safety provision, and a 
workman was injured in a way which could result from the 
breach, the onus of proof shifted on to the employer to show that 
the breach was not the cause. Applying that principle, the only 
possible conclusion, in the absence of any other explanation, was 
that the breach of reg. 24 (1) was the cause of the accident. 
Judgment for the plaintiff. 

APPEARANCES: A. L. Petch (Rowley, 
Manchester) ; A. Rankin (Geoffrey Warhurst & Co., 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law} 


Ashworth & Co., 
Liverpool). 
[1 W.L.R. 416 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


DIVORCE: EVIDENCE: ADMISSIBILITY OF SIGNED 
STATEMENT: ‘“ PERSON INTERESTED ” 
Galler v. Galler 

Barnard, J. 

Defended divorce suit. 
In March, 1952, the husband presented a petition for divorce 
on the ground of desertion in 1948, when the wife had left the 
matrimonial home. The wife by her answer denied the allegation 
and cross-prayed for a divorce on the grounds of (constructive) 
desertion, cruelty and adultery. The matter originally came 
before a divorce commissioner in October, 1953, when the 
of adultery with one Gladys Florence Thompson was by consent 
tried first. The evidence of adultery (which was denied) rested 
upon the uncorroborated evidence of the woman concerned ; 
her evidence was accepted by the commissioner and a decree 
nisi was accordingly pronounced. That decree was set aside by 
the Court of Appeal on 4th February, 1954, and a new trial 
was ordered. (See [1954] P. 252.) The wife’s charge of desertion 
was based upon the alleged impropriety (but not adultery) of 
the husband with a Danish nursemaid who had since returned 
to Denmark and got married. The husband’s solicitors had 
written to the nursemaid, sending her a questionnaire concerning 
his alleged misconduct; she had replied to that questionnaire 
in her own handwriting and had signed the document. During 


8th February, 1955 


issue 
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the hearing, counsel for the husband sought to put the document 
in evidence under s. 1 of the Evidence Act, 1938. Objection 
was taken as to the admissibility of the document on the ground 
that the nursemaid was “a person interested ’’ within the 
meaning of the section, in view of the allegation of the comprom- 
ising circumstances in which she was said to have been found ; 
and it was sought to distinguish her position from that of the 
mother, whose interests in the case were sentimental, in Holton v. 
Holton (1946), 62 T.L.R. 683. 


BARNARD, J., held that the document should be admitted, 
subject to proof of signature, and the trial proceeded. His 
lordship subsequently granted a decree nisi of divorce to the 
husband on the ground of desertion, and rejected the wife’s 
charges. Referring to the questionnaire, his lordship emphasised 
that a great deal of importance could not be attached to it, 
as the person was not made available for cross-examination, 
but said that there was no reason to doubt the indignant denial 
of the husband. His lordship also held that the evidence of 
Gladys Florence Thompson upon the issue of her self-confessed 
adultery with the husband was not to be accepted. Statement 
admitted. Decree nisi to husband. 

J. E. S. Simon, Q.C., and P. Panto (Bernard 
David Karmel, Q.C., and Guy Willett 
W. Marshall Harvey & Dalton, 


APPEARANCES : 
Oberman & Co.) ; 
(Walmsley & Stansbury, for E. 
Bournemouth). 


{Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 400 


PRIVILEGE: SELF-APPOINTED 
CONCILIATOR 
Henley v. Henley (Bligh cited) 
Sachs, J. 17th February, 1955 
Defended petition for divorce. 


DIVORCE : 


The parties were married in 1941. In February, 1954, the 
wife left the matrimonial home and filed a petition for divorce 
on the ground of adultery. The husband, by his answer, denied 
the adultery and in turn alleged that the wife had committed 
adultery with one John Bligh. The fact that difficulties had 
arisen in the married life of the parties for some time prior to 
the wife’s leaving home was stated to be a matter of common 
knowledge in the village in which they lived. The vicar heard 
of their difficulties and on his own initiative went to see the 
husband as a conciliator and was accepted in that role. He 
then went to the wife, making it clear to her that he had come as 
a conciliator; and on that basis a conversation took place 
between the vicar and the wife at about the time when the wife 
left home and filed her petition. No reconciliation was, however, 
effected. In the course of the husband’s case his counsel sought 
to call the vicar as a witness to give evidence of the conversation 
which had passed between the vicar and the wife. Counsel for 
the wife objected on the ground that the vicar was a conciliator 
to whose evidence privilege attached. 

Sacus, J., considering the question of privilege, said that the 
overriding principle laid down by the Court of Appeal was that 
in certain circumstances intermediaries and conciliators were 
persons to whose evidence privilege attached, the fundamental 
reason being that if privilege did not attach, those whom the 
conciliators sought to reconcile would tend not to be frank with 
them, which would in itself be an impediment to reconciliation. 
The vicar had gone to each of the parties as a conciliator; but 
it had been urged that McTaggart v. McTaggart [1949] P. 94 
and Mole v. Mole {1951} P. 21 only applied when one of the two 
parties had taken the initiative and sought out the conciliator, 
and did not apply when one of the parties had been approached 
by and accepted the person concerned as a conciliator. If that 
submission were right it would tend to deprive frankness towards 
an accepted intermediary of the privilege which it should have. 
He (his lordship) could see no distinction between the position 
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of the vicar if he had been asked by the husband to go to the 
wife, or if in fact he went to the husband first and was accepted 
by him as a conciliator and then went on to the wife. The 
conversation was therefore privileged. Rule accordingly. 

[After hearing the evidence his lordship granted a decree nisi 
on the prayer of the petition and dismissed the cross-prayer of 
the answer. ] 

APPEARANCES: Cecil Binney (Hancock & Scott); Roger 
Ormrod (Kenneth Brown, Baker, Baker for Murton, Clarke and 
Murton-Neale, Cranbrook). 


{Reported by Joun B. Garpner, Esq., Barrister-at-Law [2 W.L.R. 851 


JURISDICTION: FOREIGN DECREE 
Carr v. Carr 

Barnard, J. 

petition for 


DIVORCE : 


23rd February, 1955 


Husband’s divorce. Wife’s petition for a 


declaration. 


A wife was granted a decree nisi of divorce on the ground of 
desertion by the High Court of Justice in Northern Ireland in 
February, 1954, which was made absolute in November, 1954. 
At the date of the petition, which had been filed in 1948, the 
husband had acquired a domicile of choice in England ; and the 
Northern Irish court assumed jurisdiction under s. 26 of the 
Matrimonial Causes Act, 1939, on the basis that the parties 
had been domiciled in Northern Ireland when the husband 
deserted the wife in 1942. In September, 1953, the husband 
filed a petition for divorce in England on the ground of desertion 
since 1941; the wife denied the charge in her answer, which was 
filed after the date of the decree nisi in Northern Ireland and 
in which she relied, inter alia, upon the decision of the Northern 
Irish court. After the decree absolute of November, 1954, she 
filed a petition for a declaration that the marriage had been 
validly dissolved. 

BARNARD, J., referred to s. 26 of the (Northern Ireland) Act 
of 1939 and to the similar provision in s. 13 of the Matrimonial 
Causes Act, 1937 (now s. 18 (1) (a) of the Act of 1950), and said 
that it had always been considered by the courts of this country 
that only a decree granted in a foreign court where the parties 
were domiciled in the country of that court at the institution 
of the proceedings would be respected. But it was now clear 
that by the decision of the Court of Appeal in Travers v. Holley 
{1953} P. 246, the courts of this country would respect a foreign 
decree based on s. 26 of the Act of 1939, by reason of the fact 
that the English court would grant a decree in those circumstances. 
There was no dispute in the present case that the husband’s 
domicile of origin was in Northern Ireland. It was equally 
clear that the husband was alleging a change of domicile and, 
therefore, that the burden of proof in satisfying the court that 
he had changed his domicile was on him. His lordship referred 
to Travers v. Holley (supra), at p. 251, on this point; and held 
upon the evidence relevant to the issue of domicile that the 
husband had been domiciled in Northern Ireland until October, 
1942, and that at a subsequent date, which was probably 1945, 
he had acquired a domicile of choice in England. There could 
not be any doubt that the decree pronounced in the court of 
Northern Ireland was a decree of a court of competent jurisdiction 
and, therefore, a decree which would be regarded as a good 
decree in this country. That being so, and that decree having 
been made absolute in November, 1954, the marriage had already 
been dissolved before the case came before him and there was 
no marriage left to dissolve. There would be a declaration that 
the decree pronounced in the court in Northern Ireland on 
18th February, 1954, was a valid decree. Declaration 
accordingly. 

APPEARANCES: J. Stirling (Ward, Bowie & Co.); John 
Mortimer and Elaine Jones (G. E. C. Dougherty, The Law Society 
Divorce Department). 


[Reported by Joun B. Garpner, Esq., Barrister-at-Lawj [1 W.L.R. 422 





The Lord Chancellor has appointed Mr. THomas ABRAHAM 
RIcHEs, an Assistant Registrar, to be the Registrar of Bromley, 
Dartford and Woolwich County Courts as from 1st April. He 
succeeds Mr. T. M. Pritchard as Registrar of the Bromley County 
Court. 


The Queen has been pleased to approve the appointment of 
Sir STAFFORD WILLIAM PowELL FosTErR-SuTTon, C.M.G., O.B.E., 


President of the West African Court of Appeal since 1951, to be 
Chief Justice of the Federation of Nigeria when the Federal 
Supreme Court is established. 

The Queen has been pleased to approve the appointment of 
Mr. OLUMUYIWA JiBowu, Puisne Judge, Nigeria, since 1945, to be 
a Federal Justice of the Federal Supreme Court which will shortly 
be established in the Federation of Nigeria. 
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SURVEY OF THE WEEK 


ROYAL ASSENT 
The following Bills received the Royal Assent on 29th March :— 


Chatham Intra Charity of Richard Watts and Other Charities 
Scheme Confirmation 

Cocos Islands 

Colonial Development and Welfare 

Consolidated Fund 

Fisheries 

Imperial War Museum 

National Service 

New Towns 

Northern Ireland 

Public Works Loans 

Rural Water Supplies and Sewerage 

Transport (Borrowing Powers) 

Trustee Savings Banks (Pensions) 

University of Hull 

HOUSE OF LORDS 
PROGRESS OF BILLS 

Read First Time :— 

Crofters (Scotland) Bill [H.C.] 


Isle of Man (Customs) Bill [H.C.] 
Pensions (India, Pakistan and Burma) Bill [H. 


{30th March. 
[30th March. 


Q 





{30th March. 
Read Second Time :— 


Mersey Tunnel Bill [H.C.} (30th March. 


- Read Third Time :— 





Saint Stephen Coleman Street Bill [H.L. [29th March. 


In Committee :— 
County Courts Bill [H.C.] {29th March. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 

Read First Time :— ; 

Aliens’ Employment Bill [H.C.] {31st March. 

To provide for the employment of aliens in Civil Service under 
the Crown. 

German Conventions Bill [H.C.] {31st March. 

To provide for matters relating to certain tribunals agreed to 
be set up by conventions with the Federal Republic of Germany 
aid to the enforcement of the customs laws of the Federal 
Republic in pursuance of those conventions by authorities of 
Her Majesty’s forces. 


Read Third Time :— 


Requisitioned Houses and Housing (Amendment) Bill [H.C.] 
[30th March. 


In Committee :— 


Children and Young Persons (Harmful Publications) Bill 
{H.C.] (29th March. 


B. QUESTIONS 
H1RE-PURCHASE AGREEMENTS (MISREPRESENTATION) 
Mr. H. Strauss said he was not aware of any growth of renting 


agreements under which firms sought to evade the regulations 





governing hire-purchase, and which provided for interest charges 
greater than the regulations permitted and for the restoration 
of articles to the company concerned on the death of the hirer. 
_The Hire-Purchase and Credit Sale Agreements (Control) 
Order, 1955, did not control renting agreements or interest 
charges. The President of the Board of Trade saw no reason 
to change the existing law on the subject of misrepresentation. 
[29th March. 


Town AND COUNTRY PLANNING AcT (COMPENSATION 
PAYMENTS) 


Asked to state when the Central Land Board would commence 


authorisation of immediate payment of compensation under 
Pt. I of the Town and Country Planning Act, 1954, to persons 


whose land had been acquired by local authorities and others 
at restricted price under the Town and Country Planning Act, 
1947, and whose claims for compensation had been previously 
agreed with the Central Land Board, Mr. DuNCcAN SANDYS 
said that the Board had already made 1,761 payments amounting 
to nearly 44 million to persons whose land had been sold at a 
restricted price. Many more payments of that kind had been 
determined and would be made as soon as the statutory time 
for appeals had expired. (29th March. 


15 


Asked whether he would introduce legislation to absolve 
a driver of a car from being technically in charge of a car merely 
because the driver had the ignition key in his possession or 
had driven it to a particular place when the driver in question 
had made it clear that he had no intention of driving the car 
again for some considerable time, Major LLoyp-GEorGE said 
that various suggestions for the amendment of s. 15 of the Road 
Traffic Act, 1930, with these objects in mind had been made 
when the Road Traffic Bill was under discussion in the House of 
Lords. The Government had so far been unable to find any 
means of amending this particular provision without unduly 
weakening it and creating a number of anomalies, but the matter 
was still under consideration. {31st March. 


Roap TraFFic Act, 1930, s. 


FALSE TRADE DESCRIPTIONS (PROSECUTIONS) 


Mr. PETER THORNEYCROFT said that between 1946 and 1951 
there had been two prosecutions under the Merchandise Marks 
Act for applying false trade descriptions, one in 1949 and the 
other in 1951. Both had been successful. There had been no 
prosecutions in 1952 or 1953 but in 1954 there had been thirteen 
such prosecutions, of which ten had been successful. So far 
there had been five prosecutions in 1955, of which four had been 
successful. [31st March. 


STATUTORY INSTRUMENTS 


Acton (Drainage of Trade Premises) Order, 1955. (5.1. 1955 
No. 452.) 

Agricultural Lime (Amendment) Scheme, 1955. (S.I. 1955 
No. 473.) 
Approved Schools (Contributions by Education Authorities) 
(Scotland) Regulations, 1955. (S.I. 1955 No. 446 (S. 47).) 
Central Advisory Water Committee Order, 1955. (S.I. 1955 
No. 469.) 

Coal Distribution (Amendment) Order, 1955. (S.I. 1955 
No. 465.) 

Fatstock (Guarantee Payments) Order, 1955. (SI. 1955 
No. 462.) 6d. 

Hops Marketing Scheme (Amendment) Order, 1955. (S.I. 1955 
No. 464.) 5d. 

Import Duties (Drawback) (No. 2) Order, 1955. (S.I. 1955 
No. 449.) 

Milk (Northern Ireland) (Amendment) Order, 1955. (S.I. 1955 


No. 475.) 
National Health Service (Dingleton Mental Hospital Endow- 


ments Scheme) Approval Order, 1955. (S.I. 1955 No. 439 
(S. 45).) 5d. 
National Health Service (Regional Hospital Boards and Boards 
of Management, Solicitor) (Scotland) Regulations, 1955. 


(S.I. 1955 No. 460 (S. 50).) 

National Health Service (Royal Edinburgh Hospital for Mental 
and Nervous Disorders Endowments Scheme) Approval Order, 
1955. (S.I. 1955 No. 440 (S.46).) 6d. 

Public Service Vehicles (Conditions of Fitness) (Amendment) 
Regulations, 1955. (S.I. 1955 No. 472.) 

Remuneration of Teachers (Primary and Secondary Schools) 
Amending Order, 1955. (S.I. 1955 No. 456.) 

Rope, Twine and Net Wages Council (Great Britain) Wages 
Regulation Order, 1955. (S.I. 1955 No. 471.) 11d. 

Roxburgh County Council (Alemoor Loch) Water Order, 1955. 
(S.I. 1955 No. 459 (S. 49).) 5d. 
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Safeguarding of Industries (Exemption) (No. 2) Order, 1955. 
(S.I. 1955 No. 450.) 

Stopping up of Highways (Kent) (No. 6) Order, 1955. 
1955 No. 470.) 

Teachers’ Salaries (Scotland) (Amendment No. 1) Regulations, 
1955. (S.I. 1955 No. 458 (S. 48).) 1s. 2d. 

Trade Marks (Amendment) Rules, 1955. (S.I. 1955 No. 461.) 
2s. 2d. See under ‘“‘ Notes and News,”’ below. 


(S.I. 
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Wey Valley (Water Charges) Order, 1955. (S.I. 1955 No. 448) 
Wey Valley Water Order, 1955. (S.I. 1955 No. 447.) 5d. 
Workington (Water Charges) Order, 1955. (S.I. 1955 No. 451) 


[Any of the above may be obtained from the Government? 
Sales Department, The Solicitors’ Law Stationery Society, Ltd, 
102-103 Fetter Lane, E.C.4. The price in each case, unlegg 
otherwise stated, is 4d., post free. 


NOTES AND NEWS 


Honours and Appointments 
The Lord Chancellor has appointed Mr. DovuGLas Eri 
GYSELMAN FEARN, the Registrar of Dartford, Southwark and 
Woolwich County Courts, to be the Registrar of Lambeth County 
Court in addition to Southwark County Court, as from Ist April. 
He succeeds Mr. T. M. Pritchard as Registrar of the Lambeth 


County Court. 


Personal Note 
Mr. Benjamin Hird, managing clerk to Messrs. R. Marquis & Co., 


solicitors, of Crook, Co. Durham, completed fifty years’ service 


with the firm on 8th April. He is also secretary of Crook 


Equitable Building Society. 


Miscellaneous 
HIGHER FEES FOR TRADE MARKS 

In a statement issued by the Board of Trade it is announced 
that from 1st April, 1955, higher renewal fees are being charged 
for trade marks registrations due to expire after 30th June, 1955 ; 
and after the latter date there will be a general increase in the 
fees payable in respect of a number of trade marks matters. 
The Trade Marks (Amendment) Rules, 1955 (S.I. 1955 No. 461), 
amend the rules made under the Trade Marks Act, 1938. 


DEVELOPMENT PLANS 
DUDLEY DEVELOPMENT PLAN 


The Minister of Housing and Local Government has approved 
with modifications the development plan for the County Borough 
of Dudley. The plan, as approved, will be deposited in the 
Council House for inspection by the public. 


THE ADMINISTRATIVE COUNTY OF LONDON DEVELOPMENT 


PLAN 

On 7th March, 1955, the Minister of Housing and Local 
Government approved with modifications the above development 
plan. A certified copy of the plan as approved by the Minister 
has been deposited at the County Hall, Westminster Bridge, 5.E.1, 
and certified extracts of the plan so far as it relates to the under- 
mentioned districts have also been deposited at the places 
mentioned below : 

District (City or Metropolitan Borough) and Place of Deposit 
Town Clerk’s 
Office, 55-61 Moorgate, E.C.2; Battersea—Battersea Municipal 
Buildings, Lavender Hill, Battersea, S.W.11; Bermondsey- 
Bermondsey Municipal Offices, Spa Road, Bermondsey, S.E.16 ; 
Bethnal Green—Bethnal Green Town Hall, Cambridge Heath 
Road, E.2; Camberwell—Camberwell Town Hall, Peckham 
Road, Camberwell, S.E.5 ; Chelsea—Chelsea Town Hall, King’s 
Road, S.W.3 ; Deptford—Deptford Town Hall, New Cross Road, 
S.E.14; Finsbury—Borough Engineer and Surveyor’s Office, 
Town Hall Annexe, Rosebery Avenue, E.C.1; Fulham— 
Fulham Town Hall, Fulham, $.W.6; Greenwich—Greenwich 
Town Hall, Greenwich High Road, S.E.10 ; Hackney—Hackney 
Town Hall, Mare Street, Hackney, E.8; Hammersmith— 
Hammersmith Town Hall, King Street, Hammersmith, W.6 ; 
Hampstead—Hampstead Town Hall, Haverstock Hill, N.W.3 ; 
Holborn—Holborn Town Hall, 197 High Holborn, W.C.1; 
Islington—Islington Town Hall, Upper Street, Islington, N.1 ; 
Kensington—Kensington Town Hall, Kensington High Street, 
W.8; Lambeth—Lambeth Town Hall, Brixton Hill, S.W.2; 
Lewisham—Lewisham Town Hall, Catford, S.E.6 ; Paddington— 
Paddington Town Hall, Paddington, W.2 ; Poplar—Poplar Town 


City of London (and Inner and Middle Temple) 


Hall, Bow Road, E.3; St. Marylebone—St. Marylebone Town 
Hall, Marylebone Road, N.W.1; St. Pancras—St. Pancras Town 
Hall, Euston Road, N.W.1 ; Shoreditch—Shoreditch Town Hall, 
Old Street, E.C.1 ; Southwark—Southwark Town Hall, Walworth 
Road, S.E.17 ; Stepney—Municipal Offices, 227-233 Commercial 
Road, E.1; Stoke Newington—Stoke Newington Town Hall 
Stoke Newington Church Street, N.16; Wandsworth—Wands 
worth Municipal Buildings, Wandsworth High Street, S.W.18; 
Westminster—City Engineer and Surveyor’s Office, Alhambra 
House, 31 Charing Cross Road, W.C.2; Woolwich—Woolwich 
Town Hall, Wellington Street, S.E.18. The copy or extracts 
of the plan so deposited will be open for inspection free of charge} 
by all persons interested between the hours of 10 a.m. and 4 p.m 
Monday to Friday and 10 a.m. and 11.30 a.m. Saturday. The 
plan became operative as from Ist April, 1955, but if any person 
aggrieved by the plan desires to question the validity thereof 
or of any provision contained therein on the ground that it is not 
within the powers of the Town and Country Planning Act, 1947 
or on the ground that any requirement of the Act or any regulation 
made thereunder has not been complied with in relation to the 
approval of the plan, he may, within six weeks from 1st April, 
1955, make application to the High Court. 


LAW STATIONERY SOCIETY, 
LIMITED 

In a preliminary announcement dated 5th April, 1955, 
Directors announce that the profit for the year 1954, afte 
providing £59,945 (£34,708) for taxation, amounted to £92,3 
(£60,678). A final dividend of 13 per cent. (11 per cent.), makit 
18 per cent. (15 per cent.) for the year, is recommended, absorbil 
£19,800 net (£16,500). The gross bonus payable to the st 
amounts to £38,000 (£29,000). Rebuilding Reserve receivél 
£10,000 (nil), General Reserve £5,000 (£10,000), Reserve again 
Loss on Purchase Tax {£12,500 (nil) and Women’s Pensiow 
Reserve {2,500 (same). Carry forward £46,876 (£42,353). 

The Directors propose to recommend the capitalisation ¢ 
reserves by the issue of one new share for every two now held 
They expect to convene an Extraordinary General Meeting fot 
this purpose in June or July. 

Meeting : 17th May. Books closed: 4th to 17th May inclusi 


OBITUARY 
Mr. H. J. DEAN 


Mr. Horace John Dean, managing clerk to Messrs. Hedges @ 
Son, solicitors, of Wallingford, died recently, aged 68. Het 
been on the staff of the firm since 1919. 


SOCIETIES 


At the 136th annual general meeting of the BIRMING 
Law Society, held on 30th March, the following were insta 
in office for the following year: president, Mr. J. A. C. Taylor 
vice-president, Mr. Philip H. Vernon ; and joint hon. secretafi 
Mr. G. M. Butts and Mr. Harold F. Rogers. 
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